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Name: Association of Lawyers for Children  

 

Details: The Association of Lawyers for Children [“ALC”] is a national association of lawyers 

working in the field of children law. It has over 1300 members, mainly solicitors and family law 

barristers who represent children, parents and other adult parties, or local authorities. Other legal 

practitioners and academics are also members. Its Executive Committee members are drawn 

from a wide range of experienced practitioners practicing in different areas of the country.  

Several leading members are specialists with over 20 years experience in children law, including 

local government legal services. Many have written books and articles and lectured about aspects 

of children’s law, and several hold judicial office. The ALC exists to promote access to justice 

for children and young people within the legal system in England and Wales in the following 

ways:  

 

(i) lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers and non-

lawyers concerned with cases relating to the rights, welfare, health and development of 

children;  

(iv) providing a forum for the exchange of information and views involving the 

development of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental organisations 

and pressure groups interested in children law and practice.  

 

The ALC is automatically a stakeholder in respect of all government consultations pertaining to 

law and practice in the field of children law.   
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Transforming Legal Aid Consultation:  
Delivering a more credible and efficient system. 

 

1. We do not support the proposals set out in this consultation and are extremely concerned 

about their impact on access to justice for children and young people throughout the 

Criminal and Civil Justice Systems.  The implications – possibly unintended - of this 

consultation are profound and should not be underestimated.  We are extremely 

concerned by the lack of robust impact assessments within the document, the lack of any 

assessment of the changes to legal aid to date, and the lack of reliable information 

regarding past spending, projected spending, and budgets.  No, or no sufficient, 

allowance has been made for the impact on vulnerable children and young people, 

including who are brought this country (and possibly trafficked), who are from minority 

ethnic communities, or who are otherwise significantly disadvantaged and 

disenfranchised by the circumstances in which they find themselves..  The broad brush 

approach taken indicates little attention has been paid to the effect and consequence of 

what is proposed.   

 

2. We are concerned that the effects of the changes introduced by the Legal Aid, Sentencing 

and Punishment of Offenders Act 2012 (LASPO) have not been evaluated.  These 

changes have resulted in significant areas of civil legal aid funding being brought outside 

of scope for legal aid and further reductions restrictions on financial eligibility for legal 

aid.  That has already significantly reduced the number of people able to obtain legal 

advice and representation funded by legal aid.  Those changes will inevitably result in a 

reduction in overall legal aid expenditure, and it is our view that now to propose 

additional changes to civil legal aid, drastically reducing its availability to the youngest 

and most vulnerable in our society, is unnecessary, and would come at the cost of 

widespread injustice and the risk of miscarriages of justice, wholly disproportionate to 

the money saved.  It seems to us wholly wrong that these changes would allow the State 

to remove a child from his or her family, and yet the parents concerned and that child 

would not be entitled to legal representation.   The UK continues to have a worldwide 

reputation as a free, fair and open society, subject to the rule of law, and yet we now face 

the prospect of wholesale disregard for a cornerstone of English justice - the right to a fair 
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trial.  This would undermine public confidence in the family justice system, particularly 

in relation to care proceedings.  These proposals appear to be an a rushed and  ill-

considered attempt further to reduce costs, with no thought or understanding as to the 

serious impact of what is proposed.   

 

3. We do not propose to comment in any detail upon the criminal Legal Aid proposals and 

reforms, as we believe those are best addressed by the representative bodies working in 

that area.  However, we are concerned by the implications of these proposals, which will 

leave young people unable to select their own trusted lawyer. The relationship between 

client and legal adviser is a very important one, but particularly so where young people 

are concerned, and these proposals represent a fundamental undermining of individual 

choice based on trust.  Its significance should not be underestimated, as choice of 

solicitor is often the only choice that an individual is able to make, within the criminal 

process. The importance of the confidence that a client ( particularly a young person who 

may well have had very negative experiences of the system generally), is able to have in 

their lawyer, as someone whom they have chosen and whom they know is there for them, 

is key to achieving efficient and fair outcomes (including early guilty pleas, if 

appropriate).   

 

4. Similarly, we are aware that the representative bodies involved in housing and 

immigration law will be addressing in detail the implications for them of some of the 

proposals contained and we believe they are best placed to address the consequences of 

these proposals. We would only point out that children and young people are particularly 

vulnerable, and will be disproportionately affected by the proposed changes. 

 

5. We agree with the Coram Children’s Legal Centre briefing 

(http://www.childrenslegalcentre.com/userfiles/CCLC_briefing_transforming_legal_aid_

children&yp - updated.pdf) on the potential effects of the proposals on children and 

young people, particularly in relation to the proposed residency test, its effect on access 

to justice and its unlawfulness. We also agree with Resolution response in relation to the 

proposed residency test, and their concerns regarding fees, the supplier base, and the 

http://www.childrenslegalcentre.com/userfiles/CCLC_briefing_transforming_legal_aid_children&yp
http://www.childrenslegalcentre.com/userfiles/CCLC_briefing_transforming_legal_aid_children&yp
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inadequacy of the impact assessments 

(http://www.resolution.org.uk/site_content_files/files/final_resolution_response_transfor

ming_legal_aid_may_2013 ). 

 

6. At the consultation meeting held in London on 23 May 2013, the audience was told that 

this exercise is about saving money, and if the audience could say how to factor in 

fairness and justice, then they were invited to do so.  We hope this response goes some 

way to doing just that.  

 

In answer to the specific questions which have direct relevance to children and young 

people involved in family court proceedings, we would wish to make the following 

responses. 

 

Question 4:  Do you agree with the proposed approach to limiting Legal Aid to those with a 

strong connection with the UK? 

 

 

1. We do not support this policy change which we believe is wholly unreasonable and 

disproportionate (in terms of any money to be saved – which is not clear - versus the 

damage that would be done). It may also be unlawful, bearing in mind the recent 

complaint made to the EU in relation to the UK’s residency test for entitlement to social 

security benefits.  It fails to evaluate the impact of the changes already in place as a result 

of LASPO. Its consequences are profound and cannot be underestimated.  As drafted, the 

definition of residence and connection is unclear and is likely to lead to delay and 

complication, at times when urgent action is needed to protect children and vulnerable 

adults from harm  

 

2. In practical terms, solicitors are likely to struggle to gather the information to determine 

if a person meets the test. There is a real possibility that even those who do meet the 

residency criteria will face significant delay in obtaining legal aid at a time when the 

family courts are required to complete care cases as quickly as possible, with a deadline 

of 26 weeks, and with the first hearing, to decide what assessments are needed, taking 

http://www.resolution.org.uk/site_content_files/files/final_resolution_response_transforming_legal_aid_may_2013
http://www.resolution.org.uk/site_content_files/files/final_resolution_response_transforming_legal_aid_may_2013
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place by day 12 in the proceedings. This means more “front loading”, with much of the 

work having to be done early in the proceedings. That means that parents and children 

need legal representation from the very outset of proceedings. 

 

3. The information held by the Ministry of Justice does not indicate what consequence or 

effect this proposal would have, or how many people would be directly and indirectly 

affected by the change.  We are particularly concerned about its consequences for 

children, parents, and kinship and other carers, involved in care proceedings, and for 

children who are otherwise at risk (for instance in cases of domestic violence).  It seems 

to us wholly wrong that this proposal -  taken to its logical conclusion -  would mean that 

significant numbers of children subject to care proceedings will not be entitled to funding 

for representation, despite the fact that they are automatic parties under the Children Act 

1989 and Family Procedure Rules 2010; and the fact that it has been a settled principle, 

since the introduction of the Children Act 1989, that all respondents to care proceedings 

are entitled to “non-means, non-merits” legal aid.  These children will be left with no 

voice in care proceedings.  That cannot be right.  Equally, individuals who are subject to 

domestic violence would be unable to obtain advice and representation to help them 

protect themselves and their children (see para 15, below).  That, too, cannot be right. 

 

4. Similarly, if the parents of children subject to Care Proceedings (or extended family 

members identified as able to care for those children, ensuring that the children can grow 

up in their wider birth families), are also to be excluded from eligibility for legal aid, then 

that increases the risk of children being removed unnecessarily, and being deprived of a 

basic human right to respect for their family life.  It must be borne in mind that these 

individuals are brought to court by the State, in the form of the local authority exercising 

its duties in respect of child protection.  We strongly oppose this proposal, which will 

result in parents, other family members, and children being left unrepresented.  There 

cannot be a fair trial, in these complex cases, when only the local authority is legally 

represented. 
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5. Looking at how the residency test would operate, the State, in the form of the local 

authority, would be able to apply  to the court remove a person’s children, without that 

person, or in fact the children themselves, having access to legal aid.  Families from any 

cultural, economic, social and educational background can be involved in child protection 

investigations, and care proceedings.  Those most likely to be subject to the residency test 

will include the family who have recently been granted asylum in this country, or who 

have been granted a visa allowing them to reside in the UK within the last year, or the 

family – including British citizens - who have been living abroad for work, or for any 

other reason.  Bizarrely – and presumably an unintended consequence – any child who is 

not yet 12 months old would be unable to meet the residency test.  

 

6. Thus, of those who cannot meet the residency test, only the very wealthy would be able 

to see a lawyer.  It leaves parents and children, when at their most vulnerable, most 

distressed and confused, without legal advice and representation.  This cannot be right 

and this proposal is therefore wholly opposed.  

 

7. We want to underline the fact that the legal aid scheme is currently available to those who 

qualify on means and merits, in relation to any matter within the scope of the scheme, as 

long as it relates to a matter of English law.  The fact that someone lives abroad is 

irrelevant, for the very good reason that if a matter has to be litigated in England and 

Wales, it is right that litigants have access to justice through the legal aid scheme. The 

means and merits tests have to be met, so legal aid is only available to those living abroad 

who can justify the expenditure of public money on their case. In family matters, relatives 

living abroad may need to be parties in proceedings, but have no ability to pay privately 

for representation. The absence of legal aid for them is likely cause delay and avoidable 

complication, as well as unfairness, and the risk that children who are subject to care 

proceedings may not be placed with family carers simply because those relatives live 

abroad. 

 

8. There are obvious issues with regard to compliance with articles 6 and 8 of the European 

Convention on Human Rights (a convention drafted by British lawyers, reflecting ancient 
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and established concepts from English law regarding liberty and the proper relationship 

between the State and its citizens). 

 

9. Specifically with regard to children, the UK is a signatory to the UN Convention on the 

Rights of the Child, article 12 of which provides that every child has the right to say what 

they think in all matters affecting them, and to have their views taken seriously; and 

article 9 of which provides, that a child must be given the chance to express their views 

when decisions about parental responsibilities are being made; article 10 of which says 

that Governments must respond quickly and sympathetically if a child or their parents 

apply to live together in the same country; and article 13 of which provides that every 

child must be free to say what they think and to seek and receive information of any kind 

as long as it is within the law. The residency test contravenes these Convention rights. 

 

10. The residency test has consequences for local authorities, particularly those in areas 

where there are ethnically diverse and mobile populations.  While it is likely that such 

local authorities will be urban and responsible for already highly deprived inner city 

areas, there are also rural local authorities (for instance, in East Anglia) that have diverse 

populations, some of whom experience serious poverty and deprivation, and those local 

authorities would be similarly affected.  The residency test would create situations in 

which the local authority would be the only legally represented party, in proceedings that 

involve parents and children who speak little or no English (so require interpreters), and 

in which the local authority would have to bear the whole of the cost of assessments, and 

any other disbursements.  A greater burden would also be placed on local authorities in 

terms of investigating whether family members living abroad might be viable carers for 

children. 

 

11. This is all public money, and it is difficult to see how public spending would be better 

targeted by this measure.  The only obvious saving would be to the Ministry of Justice 

budget, but at a cost to the budgets of others, and at the expense of the fair and efficient 

operation of the family justice system. 
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12. Cafcass also stands to be affected, if children are not legally represented, so that 

children’s guardians would have to work without independent legal advice.  Cafcass 

Legal is unlikely to be able to fill the gap that would be created from its existing 

resources.  Thus, again, there would have to be additional spending from another budget 

to deal with the absence of legal representation for children in consequence of the 

residency test. 

 

13. There will be consequences for the family justice system as a whole.  Clearly, the 

President of the Family Division, following the Faster Family Justice work undertaken by 

the senior judiciary, is relying on parents and children having access to experienced, 

specialist, accredited children’s  lawyers, who are able quickly to identify the key issues 

at an early stage, in accordance with the President’s expectations, not least so as to ensure 

that parents are given robust and accurate advice, and are supported through the process 

so that the Court makes the right decisions for the children concerned, within a quicker 

timescale.  If individuals are effectively excluded from access to legal representation, this 

is likely to delay and complicate proceedings, particularly as those individuals may not 

speak English as a first language, and are likely to be unfamiliar with the system and 

processes.  The aim of the Practice Directions, soon to be issued by the President of the 

Family Division, is to increase confidence in the family justice system and to improve 

processes in the family courts, while maintaining standards. The proposed residency test 

directly undermines those aims.   

 

14. We are also concerned about the implications of   the proposed residency test on other 

aspects of family justice.  It has an obvious impact on those seeking protection from 

domestic violence.  The LASPO reforms have already created restrictions on eligibility 

for family legal aid, and require victims of domestic violence to produce certain 

prescribed forms of evidence to qualify for legal aid for Children Act 1989 private law 

applications, and financial application within divorce.  Those individuals were considered 

to be sufficiently vulnerable to warrant - as a matter of public policy regarding domestic 

violence - an exception being made to the general removal of such applications from the 

scope of legal aid. The residency test would, perversely in our view, exclude many of 
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those vulnerable individuals.  Often individuals from certain backgrounds face enormous 

cultural stigma and opposition to seeking professional advice and guidance when they are 

victims of violence.  The residency test would create a further barrier, further alienating 

these individuals from a system that should protect them. It would leave many still 

subject to the abuse and mistreatment that they had perhaps hoped to avoid in England, 

seen around the world as a safe place where the rule of law protects those who live here.   

 

15. The consequences for the children of those families are clear.  They will be exposed to 

direct and indirect violence, will suffer all the emotional harm and trauma that go with 

that, and indeed will be far more likely to come within the child protection system, and be 

far more likely to need other additional State intervention, whether in the form of 

CAMHS and mental health support, or, on a more practical level, welfare benefits, 

educational support, medical treatment, police intervention, etc.  The likelihood of crises 

– always more difficult to manage and more costly than planned intervention – will 

increase, to the clear detriment of the children involved. No reference is made in the 

proposals to the obvious impact of the residence requirement on Forced Marriage Act 

cases, where obvious and real hardships will arise, in the form of the risk of serious harm 

to those who are the victims of forced marriage. 

 

16. It is difficult to understand how the proposal can be understood in the light of the 

government’s well publicised commitment to tackling domestic violence and “honour” 

based violence. That commitment would necessarily be placed in serious doubt, if the 

residency test were to be introduced. 

 

17. Similarly, no consideration appears to be have been given to child abduction cases, were 

often one parent will live outside the UK, and we fail to see how the United Kingdom 

Treaty responsibilities in this respect have been considered.   

 

18. We are accordingly extremely concerned that the implications of this proposed further 

limitation on public funding have not been thought through.  It will similarly impact on 

those seeking to pursue applications in the remaining areas where funding is available in 
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relation to tribunal appeals around educational issues and benefit issues.  All of the areas 

that remained within the scope of public funding under LASPO, did so because they were 

accepted as concerning significant rights, and with legal aid actually yielding significant 

savings to the public purse overall, by enabling individuals to pursue valid applications 

before the higher level tribunals, to ensure the best for the children in their care and to 

ensure that children are able to remain in their families, whether with their natural parents 

or wider family.  All this will be adversely affected. 

 

19. We therefore believe that this proposal is ill-conceived and the impact assessments 

relating to it are woefully inadequate.  The Government has already massively curtailed 

public funding through LASPO, and we believe that to further curtail the availability of 

legal aid is wholly wrong. 

 

20. Question 5: Do you agree with the proposal that providers should only be paid for 

work carried out on an application for judicial review, including a request for 

reconsideration of the application at a hearing, the renewal hearing, or an onward 

permission appeal to the Court of Appeal, if permission is granted by the Court (but 

that reasonable disbursements should be payable in any event)? Please give reasons. 

 

21. Our members are typically not judicial review lawyers. However, we are extremely 

concerned by these proposals as they will affect children and young people (CYP) who 

need the Administrative Court’s assistance to challenge decisions or failures of local 

authorities. We note that the proposals in relation to judicial review affect all areas of 

substantive law and relate to various public bodies who would be proposed defendants. 

Our concerns as highlighted here relate specifically to CYP as prospective claimants. 

Many CYP are looked after by local authorities (LA) because they are either 

accommodated by the LA or are the subjects of care orders. The LA acts as corporate 

parent in these circumstances and have various and multiple duties and obligations to 

those children. There are plenty of examples of claims considered by the High Court, 

often on an urgent basis, where the LA has failed to comply with a statutory duty owed to 

a CYP or otherwise has taken a decision in relation to the CYP which is unlawful. 

Judicial review is the means by which such decisions/failures are challenged and the LA 

is held to account. 
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22. We believe that judicial review is a cornerstone of UK justice and must be preserved 

properly. We submit that not only should the justice facility/tool of judicial review be 

available but access to that system should be promoted and safeguarded.  

 

23. Care proceedings are now to be completed within 26 weeks, after which there is no 

external scrutiny of the implementation of care plans.  As an organization, we have 

ongoing concerns as to the effectiveness of the independent reviewing officer (IRO) 

system in protecting the rights of CYPs in the care system. Until that situation is 

ameliorated (for instance by making IROs truly independent of local authorities, and 

significantly reducing IROs caseloads), judicial review is a vital means of protecting the 

interests of CYPs. 

 

24. CYP who have an issue with an LA need expert legal advice from lawyers who are 

committed to and expert in the process of judicial review but also the substantive areas of 

law which apply, such as community care law. We are extremely concerned that such 

lawyers will be discouraged from taking these cases if the proposals are implemented. 

We note that the Government is concerned that weak cases are not funded. However, we 

also note that the Government still intends to grant legal aid certificates. This does not 

make good sense. If the application for funding is considered by the LAA, it is that 

process which should ‘weed out’ the weak cases. If the certificate is granted, that is an 

indication that the case merits funding. If a case merits funding, then it is our view that 

the work should be remunerated. It is unfair to transfer the risk of not being remunerated 

to the supplier, with the supplier only being paid if permission is granted. 

 

25. We are aware of several examples where an application to proceed by way of judicial 

review is made and before a permission decision is made, the claim is withdrawn because 

the defendant concedes the claim or otherwise a settlement is reached. The proposals for 

payment only on permission are unrealistic and unfair, and do not encourage the parties 

to reach agreements pre-permission. 

 



 13 

26. In our view, the LAA should be more robust in considering applications for funding if 

there is a recognised concern that weak applications for funding are being granted. 

Training, development and knowledge sharing for LAA caseworkers are the obvious 

solution, rather than the draconian and punitive measures that the consultation proposes. 

 

27. If supplier firms and counsel cannot take on the risk that the consultation itself 

acknowledges will be transferred to suppliers, then many CYP will be left without the 

ability to challenge through judicial review issues of great importance to them and to 

society, issues concerning the protection of children against the powers of the State. 

 

28. Question 6:  Do you agree with the proposal that Legal Aid for all cases as having 

“borderline” prospects of success? 
 

29. We believe this proposal has less of an impact in terms of family justice applications, but 

needs to be treated with some care to ensure that the investigative level of service 

remains available for those cases where it is relevant.  Clearly this has implications for 

administrative court applications, and it needs to be clear that there will still be proper 

access to justice for those who seek to make such applications.  That assurance would 

need to be clearly given and the scope of the proposals set out in further detail.   

 

30. Question 30:  Do you agree with the proposal that the Public Family Law 

representation fee should be reduced by ten percent? 

 

31. We are surprised by this proposal, made less than a week after family law firms had 

entered into new contracts with the Legal Aid Agency, for the provision of publicly 

funding family justice services, as there seems to be no evaluation of the fact that that this 

will represent a third reduction in rates since 2011  on an entirely arbitrary basis without 

any assessment of actual cost or implication, or the savings made by the cuts already 

imposed (see Legal Action October 2012, “The Rise and Fall of Civil Legal Aid”).  We 

have seen no updating figures as to the actual costs in terms of amount of work involved, 

and we remain concerned about the quality of data previously produced in this regard.  

We are further concerned that the maths involved have not been sufficiently robustly 

considered and there is no evidence, that we are aware of, to support the explanation 
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contained in the document suggesting that solicitors would have less work to do under the 

Faster Family Justice Programme, or the twenty-six weeks timeframe for care 

proceedings proposed in the Children and Families Bill.  This represents a further 

arbitrary cut to both the representation fixed-fee and hourly rates payable in escaped 

cases.   

 

32. In querying the proposed rationale behind the proposal, it must be borne in mind that the 

original figure work upon which fixed-fees were based was fundamentally flawed – an 

issue addressed in our earlier consultation responses.  Those figures bear no relationship 

to the work which is now undertaken within care proceedings, and that burden of work is 

not reduced under the twenty-six week proposal.  If anything, for cases to run and be 

resolved within that period, then more work is needed, done more intensively, and by 

more focused and experienced legal teams, for the timescales to be met.  Therefore, the 

consultation’s proposal that a reduction is justified as less time will need to be spent on 

each case, is not based on any evidence or analysis of the work involved and is not based 

on any analysis of claims for payment being currently submitted.   

 

33. We remain concerned about the quality of representation being offered to children and 

young people, and indeed parents and wider family members, and it has long been the 

position of the Association of Lawyers for Children that this work should be undertaken 

only by accredited children’s lawyers.  Care proceedings remain an extremely specialist 

area in which knowledge is needed  not just of the basic law and Practice Directions, but 

also inter-disciplinary skills in relation to social work, psychology, psychiatry, drug and 

alcohol addiction, child development, social welfare, education, special educational needs 

and learning difficulties, to name but an obvious few.  Only individuals with this 

thorough grounding in the wider issues raised by care proceedings, are able properly to 

represent the children and young people, and family members, involved in these 

proceedings.  This highly specialist group of individuals is rapidly shrinking.  We 

acknowledge that the Ministry of Justice refer to increased numbers of applications for 

contracts, but these are commercial decisions made by firms and organisations who are 

trying to make the best that they can of the existing changes to legal aid.  That is not the 
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same as saying that the quality of representation, which is acknowledged by the senior 

judiciary to be absolutely essential, is being maintained.  Most firms engaged in publicly 

funded work are already working with the maximum level of efficiencies possible, and 

with extremely tight margins.  The profit element in those cases is minimal.  Specialist 

practitioners do this work because they believe in its value and importance, but their 

numbers are shrinking. We are concerned that even more will be lost as a consequence of 

a further arbitrary reduction in the rates. 

 

34. There have been three reductions  since fixed-fees were introduced (in the context of 

rates having been frozen for two decades), so that the rate now being paid to solicitors for 

this work is significantly less than that paid twenty years ago.  That does not take into 

account the changes in the overhead costs in that time, or inflation, and therefore the 

historic freezing of fee levels, coupled with the  reductions imposed over the last two 

years, already represent a real terms a vast reduction in the fees paid.. This is at a time 

where the Government is actively seeking to attract the best graduates to the social work 

profession. In contrast, further fee reductions are likely to dissuade the best law graduates 

from working in this area of law, which is a perverse outcome.  

 

35. The inevitable consequence will be fewer (and less diverse) solicitors and barristers able 

to take on this important work (given the level of debt most newly qualified lawyers are 

carrying), so a loss of future talent, including within the judiciary, who would lack 

experience in this work.  The children and families involved in family proceedings are 

themselves very diverse, and these long term structural shifts in the profession would do 

them a disservice, as well as deprive the public at large of a sense of confidence in the 

profession, and in the family justice system. 

 

36. There is no evidence presented in the consultation as to how the Children and Families 

Bill (if implemented), imposing a twenty-six week time limit, will actually result in any 

reduction of work.  All the available statistics (principally those gathered over time by 

Cafcass) show steadily increasing numbers of care cases.  The Ministry of Justice is 

asked to take into account the President’s new Practice Directions, to be put in place from 
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July 2013, which will set out the work to be undertaken on behalf of a party to 

proceedings.  A considerable amount of work will have to be done swiftly and 

intensively, particularly at the outset of proceedings (see 

http://www.justice.gov.uk/protecting-the-vulnerable/care-proceedings-reform ).  These 

are new procedures and therefore there are no figures available as to the implications of 

the proposal. The impact assessment related to it is therefore, and can only be, purely 

speculative.   

 

37. The Association of Lawyers for Children has remained fully committed to the Faster 

Family Justice Programme and has been an active participant in the consultations relating 

to avoiding delay in children proceedings.  Our concern remains that the voice for the 

child is heard, acknowledged and taken into account in all decision making.  That can 

only happen if experienced lawyers are available to represent those children.  We would 

submit that it is simply wrong and speculative to propose a further cut in fees at this 

point, when all of these reforms are about to begin and when they should be allowed to 

run their course (taking into account the fragility of the supplier base after the very recent 

ten per cent rate reduction), before any consideration is given to a further reduction in 

fees..  

 

38. Of course, if the revised PLO works as anticipated, the overall public spend will 

eventually be reduced, because there will be fewer hearings and therefore fewer 

payments under the FAS system.  For this to happen, there have to be effective first 

hearings/case management hearings. That will require active involvement from the 

Cafcass Guardian and good Local Authority pre-proceedings case preparation.  

Committed support from HMCTS, the Legal Aid Agency, and other agencies, such as the 

Police and NHS (who may, for instance, need swiftly to provide disclosure of important 

documents), are all key to working within the twenty-six week time limit.  This is 

achievable and is already happening in different parts of the country.  However, to 

extrapolate from that, and argue that it is appropriate to reduce fees, is in our opinion 

wholly wrong.   

 

http://www.justice.gov.uk/protecting-the-vulnerable/care-proceedings-reform
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39. Hearings are likely to be far less effective if vulnerable individuals, for whom English 

may not be their first language, will be representing themselves, if they cannot meet the 

requirements of the residency test.  

 

40. In our submission, this proposal has been made with no evidence whatsoever to justify it, 

and no proper impact assessment of the damage it would cause.  

 

41. It must be borne in mind that the consultation paper seems to make no allowance for the 

fact that the same amount of work would have to be undertaken. The revised PLO 

requires that work is done over a shorter timescale, not that work necessary to the case 

should not be done   Therefore the move to more focused and proactive case 

management, at an early stage, will simply frontload cases, but will not reduce the 

amount of work that is actually needs to be undertaken.  Cases will remain just as 

complex and solicitors will need to identify the crucial issues, any gaps in the evidence, 

and the likely timetable for the proceedings, from the outset. That will require skill and 

experience, attributes that are clearly not valued if there are to be further cuts in fees. .   

 

42. It is simply not right, therefore, to conclude that there will automatically be less work in a 

case.   

 

43. Reducing the use of experts in proceedings does not result in less work.  The court might 

decide that it is not necessary to instruct an expert, but that does not mean that the 

evidence that expert might have addressed is not needed. It will be provided from other 

sources, either in more robust analysis by Social Workers (or from other Local Authority 

resources), Cafcass children’s guardians or by a single expert.  The work therefore to be 

undertaken under the representation element of the solicitor’s fee is not reduced, only 

shifted.  Significant time will still need to be taken with young people and with parents, 

to ensure that they are fully engaged in the process and that careful consideration is given 

to what expert is or is not necessary to the particular case.  A reduction in numbers of 

hearings does not necessarily mean a reduction in representation and preparation work.   
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44. We remain concerned, as we have indicated in previous consultation responses, that 

assumptions are being made which are not borne out by evidence, with assumptions also 

being made that there continue to be will be quality providers.  This is not based on any 

evidence, or on any analysis of the implications of more recent changes and the 

consequences of a further reduction in fees.  We are very concerned by the implication 

that because of the recent restrictions in eligibility for public funding in private law and 

financial proceedings cases, there will therefore be more providers available for care 

work.  These are distinctively different areas of work, requiring very different skills.  To 

suggest that someone who is an experienced financial proceedings practitioner can 

suddenly start undertaking care work, or indeed visa-versa, fails to take into account the 

significantly different skill-sets required for each of those areas of work.   

 

45. Accordingly we believe that it is premature for the Ministry of Justice to look at a further 

rate reduction at this stage.  Significant changes are taking place within the Family 

Justice System.  These need to bed down, alongside the consequences of the existing fees 

reductions, so that qualitative data can be sought and considered, before any further 

changes are proposed.  We believe that this further arbitrary cut is not justified on the 

basis proposed in the consultation and has significant risks for the quality and longevity 

of specialist solicitors engaged, particularly in care work. This will create further 

structural risks to the supplier base that will undermine public confidence in the family 

law system, and flies in the face of public support for legal aid as necessary for a fair 

society, and the rule of law (see   http://www.barcouncil.org.uk/media-centre/news-and-

press-releases/2013/may/7-out-of-10-of-the-british-public-fear-legal-aid-cuts-will-lead-

to-injustice-%E2%80%93-new-poll ) 

 

46. Question 33:  Do you agree with the proposal that fees paid to experts should be 

reduced by twenty percent? 
 

47. As an Association, we have long been concerned about the availability of experienced 

and quality experts within family court proceedings.  We are concerned that an arbitrary 

twenty per cent cut will further impact on that availability, and believe that a more 

sophisticated approach needs to be taken to this issue.  We are also concerned that some 

http://www.barcouncil.org.uk/media-centre/news-and-press-releases/2013/may/7-out-of-10-of-the-british-public-fear-legal-aid-cuts-will-lead-to-injustice-%E2%80%93-new-poll
http://www.barcouncil.org.uk/media-centre/news-and-press-releases/2013/may/7-out-of-10-of-the-british-public-fear-legal-aid-cuts-will-lead-to-injustice-%E2%80%93-new-poll
http://www.barcouncil.org.uk/media-centre/news-and-press-releases/2013/may/7-out-of-10-of-the-british-public-fear-legal-aid-cuts-will-lead-to-injustice-%E2%80%93-new-poll
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individuals within the experts’ list produced by the Ministry of Justice are, under even the 

existing hourly rates, paid very low hourly rates.  A twenty per cent cut for those 

individuals will therefore have very significant implications for the availability of some 

forms of expert (while achieving relatively insignificant savings).  This would impact, for 

example, on process server, housing disrepair surveyors, interpreters and others.  It also 

leaves unresolved the anomalies regarding legal aid funding for independent social 

workers used as experts in care proceedings.  

 

48. We have supported a robust assessment and an evaluation of appropriate hourly rates, and 

believe that the Ministry of Justice needs to continue that process, before looking at a rate 

cut.  Experts are, of course, not exempt from the robust scrutiny of their fees that 

solicitors and barristers are currently experiencing.  Therefore we appreciate that there 

needs to be further consideration as to whether the hourly rates currently set out in the 

Ministry of Justice Schedule are right, and whether some of those rates should be subject 

to reduction.  We consider it highly unlikely, based on the anecdotal evidence of our 

members, that a twenty per cent cut across the board is appropriate, but such a decision 

should be based on evidence and analysis. There should also be an evidence based 

analysis of how such a cut would affect the supply of experts able to work to the required 

standard and within tight timescales, given the current work being done to achieve “faster 

family justice” under the revised PLO. 

 

49. We have therefore broadly supported steps taken to codify certain expert rates, and to 

look more carefully at the cost of disbursements and experts within family proceedings.  

We accept that such fees should be limited,, as long as this is done  fairly, and controlled, 

and that reductions, particularly in the current economic climate, may be necessary.  We 

accept there are significant differences in the hourly rates paid to certain types of experts 

in civil and family proceedings, as against those experts when engaged in criminal legally 

aided funded proceedings.  

 

50. However, many of these issues have already been addressed in the President’s Practice 

Direction introduced in January 2013, which has encouraged a much more focused 
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approach to the instruction of experts, based on analysis of whether they are “necessary” 

for the particular proceedings.  It is very early in terms of assessing the impact of that 

significant shift in emphasis.  These changes will, in themselves, represent a significant 

saving in the disbursement spend by the public purse, by reducing the use of experts and 

focusing down on the scope and extent of expert instruction.  For that process to be 

effective, the quality of experts available to the Family Justice System needs to be 

maintained. If there is to be one expert in a case, then obviously that expert needs to be 

the best, and needs to have the experience and knowledge to provide the kind of robust 

and focused reporting anticipated by the President’s Practice Direction.   We are 

concerned that an arbitrary twenty per cent cut may deprive the Family Justice System of 

a number of senior individuals who would be able to provide that form of report for the 

Court.  

 

51. The imposition of an arbitrary twenty per cent cut will therefore directly impact those 

individuals on the experts’ list who are paid already at very low rates, and also on those 

who are extremely experienced and paid at a higher rate.  The effect will be 

disproportionate at either end of the scale, and we therefore believe it would be more 

appropriate for the Ministry of Justice to continue the process, which has been an on-

going one, of more detailed evaluation of the actual costs of particular types of 

individuals, to look at what the spend on those particular areas and disciplines is under 

legal aid, and then to try and negotiate - directly with certain providers, for example in 

the fields of drug and alcohol testing and DNA testing, so that commercially competitive 

rates are offered in publicly funded cases.  This would enable some flexibility in terms of 

incurring hourly rate fees for certain other types of experts, where that individual is 

absolutely crucial to the specific requirements and needs of the individual case. 

 

52. There is a case for the LAA taking over direct responsibility for agreeing rates with 

experts in individual cases and paying them directly (as happens, for instance, with 

barristers).  Considerable delays can arise in relation to applications for prior authority to 

instruct experts, as well as the avoidable administrative work being generated by the 

current system. 
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53. We believe, therefore, that there is more work to be done in relation to consideration of 

experts’ fees and to simply impose an arbitrary twenty per cent cut has grave risks for the 

availability of skilled and specialist experts. It avoids undertaking a more detailed 

analysis of disbursement spend in a more critical way, which would actually achieve both 

savings and also fairness.  We would therefore urge the Ministry of Justice to continue 

their process of more robust analysis of expert spend, and to produce an updated list of 

expert payment rates which addresses some of the expert areas missing from the existing 

list, and also addresses some of the anomalies within that list.  We propose that as a more 

appropriate way forward to achieve savings for the public purse, than the imposition of a 

further arbitrary reduction. 

 

54. Question 34:  Do you agree that we have correctly identified the range of impact 

under the proposals set out in this consultation paper? 
 

55. We are very concerned about the adequacy of the assessments attached to this particular 

consultation, which we do not believe reflect reality.  Particularly with regards to the 

residence requirement, which we do not believe is consistent or compliant with 

International Treaty and convention obligations, and fails to take into account in 

particular, the Convention on the Elimination of All Forms of Discrimination against 

Women. BME families are clearly placed at higher risk, as they are likely to be more 

significantly impacted by such a requirement.  There also appears to be no analysis of the 

impact of the proposal upon UK Treaty obligations in respect of child abduction cases.  

There is no analysis of the effect of existing fee scheme changes and we are surprised by 

the lack of consideration of the implications, particularly of the residence requirement, 

upon individual areas of civil and family justice.  The impact assessments fail to address 

this in any robust way at all and fail even to mention UK Treaty obligations.   

 

56. Question 35:  Do you agree that we have correctly identified the extent of impacts 

under these proposals? 

 

57. As stated in our answer to question 34, we do not believe that the information contained 

in the impact assessments is adequate; there is a lack of detail and there appears to be no 
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robust analysis or evidence-base, in relation to the conclusions drawn.  There is no 

consideration as to the wider costs arising from these changes.  Clearly many of the 

individuals, if they are not assisted through the Family Justice System, will simply end up 

representing a higher burden on State benefits, Local Authority housing and advice 

services, health, the criminal justice system, etc. Whilst reductions in fees, and the 

exclusion of more individuals from the scope of civil funding, may be superficially 

attractive, there appears to be no analysis of how those individuals are to be supported 

within wider society, and how the cost of supporting them will often still fall on the State 

through other forms of either the Local Authority or central Government funding.  For 

example, the individual legally brought here on a spousal visa, who needs help within 12 

months of arrival (and therefore not eligible for legal aid funding) when they are the 

victim of domestic violence, will simply be another individual to be supported by the 

Welfare State, rather than being able to pursue claims against their violent partner. There 

would also be costs in terms of the emotional harm, trauma and suffering that individual, 

increasing their need for health and welfare services. Similarly, the lack of availability of 

legal aid as a result of LASPO, which is already affecting family members’ access to 

legal advice in care proceedings, will simply mean more children ending up 

accommodated by Local Authorities; and in more children needing to be found 

permanency by Local Authorities, whether in the form of long-term fostering, which 

obviously has cost implications, or in the form of adoption (with its attendant costs in the 

form of adoption support).  There is duty on Local Authorities to place children with 

family members if possible, and there are significant advantages economically to the 

State when this can happen, and, of course, to the individual child’s social and emotional 

development.  Those options therefore have to be properly explored and presented to the 

Court.   

 

58. We are also concerned that the impact of reductions in the Family Fixed-Fee Schemes 

represents in real terms far more than a further ten per cent reduction in remuneration for 

family providers; and this does have implications for those who have recently entered 

into fresh contracts, as to their business planning and development.  We also question 

whether the baseline suggested in the relevant impact assessment is sufficient to address 
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the financial impact of these proposed cuts and how they are to be properly assessed.  

There have already been a number of incremental arbitrary changes over the last few 

years, and therefore there is insufficient data available as to the current state of play, for 

any conclusion to be drawn.  The impact for suppliers, of the last round of fee cuts, will 

not yet be fully known as firms are only now beginning to be paid for the work which 

they undertook in 2011 and 2012, and therefore any baseline calculations are purely 

speculative at this stage.  It is unclear whether the supply of available solicitors will 

continue to be sufficient to meet demand, particularly in the area of representation of 

children within care proceedings.  We also believe that the overall availability of 

providers suggested, i.e. that there has been a higher number of bids in this round, may be 

misleading, as often individual larger  bidders are bidding for a small number of matter 

starts at numerous offices. The overall number of firms is therefore contracting, which 

has implications for choice, and where conflicts of interest arise (already an issue in care 

proceedings). This particularly affects small businesses and rural areas. The impact 

assessment itself acknowledges some of this uncertainty, but of course we are concerned 

that this proposed further reduction was not notified to providers in advance of the last 

tender round, and in fact was produced some weeks after it, leaving many business plans 

already in ruin.  The implications for the next round of tendering cannot be estimated at 

this stage.  The implications of a further reduction, added to the reforms under LASPO 

(which have only started from April 2013), are very difficult to predict and there is 

considerable uncertainty already within the provider market for family advice.   

 

59. As indicated, we are astonished by the suggestion that the reduction in work areas under 

LASPO will increase the number of providers, as this wholly underestimates the very 

different nature of the different types of work, evidenced by the different forms of 

specialist accreditation. Transfer between the two areas takes considerable training, and is 

not achieved quickly or easily, certainly not if standards are to be maintained 

(considering, for instance, the complex and demanding process of seeking specialist 

accreditation through the Law Society and/or Resolution).   
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60. This lack of understanding on the part of those producing the consultation, regarding the 

very specialist nature of advice in relation to both financial proceedings and children 

proceedings, causes us significant concern.  It was clearly the view of the Family Justice 

Review in November 2011, that the supply of properly qualified and experienced lawyers 

is vital to the protection of children.  This has been echoed in decisions by the senior 

judiciary, e.g. by Mr Justice Baker who recently commented that the case he was trying 

demonstrated again the crucial role played by specialist family practitioners and that not 

enough recognition is given to the contribution of family lawyers. He noted the utmost 

importance of the role played by the representatives in this case and went on to observe 

the concern of all judges at the prospect of an increase in litigants in person and the 

consequences for the family justice system - Devon County Council v EB & Ors 

(Minors) [2013] EWHC 968 (Fam). 

 

61.  We are therefore concerned that these further changes, so recently after providers have 

entered into new contracts, would reduce the availability of properly experienced, 

accredited lawyers to represent children and young people.  We remain concerned, as we 

have indicated in previous consultations, about the quality of services being provided.  

There is no meaningful analysis about future retention or even development of 

tomorrow’s senior practitioners (from amongst whom the judiciary need to be drawn).  

There remains the risk that work will increasingly be undertaken by less qualified (or 

even unqualified) junior staff, as fewer and fewer specialist practitioners become 

available, as this is the only way that firms can actually sustain their practice on any kind 

of meaningful business model.  This would run directly contrary to the proposals put 

forward by the President in this forthcoming Practice Direction, and will undermine the 

process of reform within the Family Justice System.  For those reforms to be effective, it 

requires all involved to be able to work efficiently and effectively in complex and 

demanding cases, and that requires skilled and experienced specialist practitioners. There 

is no analysis of this within the impact assessments and no consideration of the number 

of changes currently occurring within family justice. There is no analysis of the savings 

that there will already have been made to the public purse by changes under LASPO and 

the previous reduction of fees, or the change in the emphasis in respect of use of experts.  
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62. Question 36:  Are there forms of mitigation in relation to the impact that we have 

not considered? 

 

63. As outlined above, we consider that many aspects of the proposals in the consultations 

are flawed. The information to justify them, in the impact assessments, is insufficiently 

detailed and lacks robust analysis.  Unless that robust analysis is undertaken, and a more 

careful approach is considered, we fail to see how the negative consequences of these 

proposals can be ameliorated.  We would strongly urge that any implementation of the 

proposals, in respect of civil legal aid, is delayed, whilst further consideration is given to 

the issues of the consequences of a further fees cut (including further destabilisation of 

the supplier base), the consequences of LASPO and so the changes within family justice 

to bed in, and for there to be further analysis of the implication for expert instruction.  We 

believe that further work at this time will achieve savings in the long run, while allowing 

those savings to be properly focused and not achieved at the expense of children and 

young people, who are the innocent victims of the situations in which they find 

themselves, and who deserve the very best from the Family Justice System.   

 

CONCLUSION 

64. In summary, we are concerned that these reforms will have direct implications for 

children and young people, and whilst some short-term savings may be achieved, the 

consequences for those individuals as they grow into a troubled adulthood, and the 

consequential costs to the State, should not be underestimated.   

 

65. We would strongly urge a postponement of any further changes in respect of civil and 

family funding at this stage, whilst some careful thought is given and a proper analysis 

undertaken and then appropriate steps considered. 

 

66. The Association of Lawyers for Children is open to continuing those discussions with the 

Ministry of Justice and to investigating and exploring alternatives that do not 

disadvantage vulnerable children and their families, or further undermine access to 

justice, and promote public confidence in the Family Justice System.   


