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By Email 
PO Box 283 

EAST MOLESEY 
KT8 0WH 

 
Telephone: 020 8224 7071 
Email: admin@alc.org.uk 

Anthony Douglas CBE 
Chief Executive 
Cafcass 
6th Floor 
Sanctuary Buildings 
Great Smith Street 
London SW1P 3 BT 

26 July 2010 
 
Dear Anthony 
 
We are writing to express the deep concerns of our Association about Cafcass’ apparent intention 
to attempt to manage children’s guardians’ caseloads by imposing restrictions on the work that 
they will be permitted to do between the Case Management Conference and Final Hearing in 
public law cases.  
 
We write to you now because we understand that imminently, certainly in London, possibly in 
other parts of the country,  Cafcass intends to require the children’s guardian, following the Case 
Management Conference, to review with his or her service manager/contract manager “what still 
remains for the guardian to do in the case”.   A pro forma letter is then to be sent by the children’s 
guardian to the solicitor for the child stating that the case has been reviewed by the guardian to 
assess whether any further work is needed and that as a result: 

 Aside from completing any existing direction of the court the guardian proposes to suspend 
any active role in the case, save to take any steps necessary prior to final hearing; 

 The guardian will become actively involved again if unforeseen circumstances arise; 

 The children’s solicitor is asked to draw this letter to the attention of the other parties and of 
the court. 

 
Our concern is such that we write to advise you that the Executive Committee of our Association 
has resolved that: 

(1) such a policy is (a) contrary to the interests of the children we represent; (b) almost 
certainly in breach of rules of court; (c) likely, by virtue of (i) its blanket nature and use 
of pro forma letter  and (ii) the status of Cafcass  as an NDPB, which requires it to 
comply with the Human Rights Act and the impact of such a policy on the right of the 
child as a party to proceedings to have his voice properly heard, to be unlawful. 

(2) Members of the Association of Lawyers for Children should be advised of the Executive 
Committee’s deep concerns and advised not to comply with the request in the pro 
forma letter to advise the court and other parties of the decision intimated in that letter, 
but rather to seek an urgent meeting with the Children’s guardian in order to discuss 
what steps appear to the child’s solicitor to be necessary and to advise  the Guardian 
appropriately about such steps, and the risks attached to a decision to instruct the 
child’s solicitor in such a way. 

(3) The views of the Executive Committee should be communicated as soon as possible to 
interested organisations, other representative bodies, members of the Children Panel 
who are children’s representatives, the President of the Family Division and the 
Designated Family Judge for London. 
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On 25th March 2010 you wrote to us setting out your intentions at that time with regard to public law 
cases.  We responded promptly and in detail in our letter dated 29th March 2010, but have not 
received any further communication from you since. 
 
In our letter of 29th March we set out our comments on each of the fifteen points you listed in your 
letter to us of 25th March 2010. 
 
We set out those points, and our responses below, for ease of reference. 
 

“1. In areas where back logs are not an issue section 31 cases will continue to be allocated to 
a named practitioner and the court will be invited to appoint the practitioner as Children’s 
guardian.  
This, formal appointment as Children’s guardian under section 41 of the Children Act, is what we 
presently understand by the case being “allocated”.  We think it extremely important to use very clear 
terminology to distinguish between cases where an appointment under s41 has been made, and 
cases where it has not.  Otherwise it will be impossible to understand the significance of any 
statistical information that is collected. The members of the National Family Justice Board, Family 
Justice Council and other representative bodies need to be clear as to the extent to which the 
backlog in appointment still remains an issue.  If there is no clarity on this point, how else is the 
President to conclude whether or not there is a continuing need for the Interim Guidance in respect 
of public law cases?  Perhaps this needs to be recorded as “appointment” rather than an allocation. 
 
2. Where there is no immediate appointment, each section 31 application will be allocated to 
either a named practitioner or on a duty advice basis to carry out intensive early work, 
variously called triage, a risk assessment, an initial case analysis, an early intervention or 
duty advice to a family court.  
Given the additional funds now available, we are unclear as to why a named practitioner cannot be 
formally appointed as in (1) above in the great majority of cases.    
 
Insofar as that is not possible, this needs to be described and noted for statistical purposes,  for the 
reasons set out at (1) above, as something other than “appointment”.  

 
3. One of the first steps we will take – by Day 2 of receipt – is to contact the appointed 
solicitor, to begin a joint approach to case management and case progression.  
We take that as read. 

 
4. In the early days of a case, where the local judiciary supports this, we will make contact 
with parties and a practitioner will see the child wherever this is possible.  
We would hope that, following discussion with the child’s solicitor, identification of urgent cases 
would result in a formal appointment of a Children’s guardian. The Guardian would then regard 
seeing the child as an urgent step in any event, without prompting or permission. 

 
5. We will keep a named practitioner involved throughout the case.  
We take that as read. 

 
6. Due to severe resource limitations, which are unlikely to fundamentally improve during 
2010/11, especially as the rate of applications from local authorities remains high with no 
sign of dipping, we will need to divide cases into active cases and watching brief cases, once 
we have carried out early work defined above (see the attached flow chart).  
We can only comment that, with the ability Cafcass now has to fund an additional 300,000/333,000 
hours of professional time; we do not understand why the current problem is expected to continue.  
 
We would be unable to support a proposed division of cases into “active cases” and “watching brief” 
cases.   Most cases have periods of intense activity and periods where little work is required to be 
done.  Each case is, as you indeed acknowledge at (9) below, unique, and crises bubble up and 
evaporate in an unpredictable way.     We are unclear as to the purpose of categorising cases in this 
way, and we would be concerned that it would, in practice, operate as a straitjacket on the ability of 
the guardian to respond to urgent developments in a case.    
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7. Such a division should be discussed and agreed with the child’s solicitor.  
The Guardian and solicitor habitually discuss what they respectively need to do in the next stage or 
stages of a case. 

 
8. Such a division must be approved by the court managing the case.  
We doubt whether many judges or magistrates would have a different view from that expressed at 
paragraph 6 above, and would want to become involved in so categorising a case. They would be 
much more likely to want to deal with specific situations as they arose.   Courts will continue to 
respond, as they do at present under the interim guidance, to requests by the parties for directions 
as to any particular piece of work which is thought  to be essential for the guardian to undertake. 

 
9. Whilst each case is unique, it is probable that active cases will have some of the following 
characteristics:  
 

 The child does not have a good ‘team around her or him’, increasing the need  

 for a children’s guardian;  
 

 The child may remain in a situation of some immediate concern or danger,  

 lacking interim safety or security;  
 

 The case has considerable evidential gaps;  
 

 The care plan for the child lacks credibility, resources or cohesion; or  
 

 The arguments in the case are finely balanced, requiring the added professional input  
and value of a children’s guardian to move the case forward in a positive direction for 
the child or young person.  
 

There appear to be all manner of practical difficulties and subjective evaluations which would come 
into play here.  Is the child’s solicitor to pass comment in open court as to the perceived weakness of 
the local authority’s social worker/team manager/legal team?  A child may be wrongly removed into 
foster care – that child might be regarded as “safe” with foster carers, but s/he could be suffering 
emotional damage, whether by not being placed with parents or by reason of being separated from 
other siblings.  Almost all cases have evidential gaps in the early stages. Care plans at the start may 
be perfectly credible, but may simply be the wrong plan as the case develops.   
 
10. Active cases are more likely to be: contested cases; cases where children are still at 
home or on the edge of being returned to the same situation they were in before their 
removal; s38(6) hearings; or Placement Order applications in which, for example, a Cafcass 
practitioner may undertake a wishes and feelings assessment of a proposed placement move 
as a discrete piece of work.  
Almost all cases are contested in the early stages, children removed from home are frequently in 
urgent need of input by a Guardian (as referred to at paragraph (9) above), whilst a placement order 
application will come in quite late in the case usually, and will frequently not involve the Guardian in 
much additional work.    

 
11. It is likely watching brief cases will have the following characteristics, post triage:  

 A robust team around the child already; 

 Interim safety and security;  

 Assessments complete or underway;  

 Robust case papers, and plans;  

 Clear-cut issues.  
As we comment at paragraph (9) above, we do not think it is at all easy, or indeed practical, to 
categorise a case in these ways. 

 
12. In watching brief cases, the Cafcass practitioner will keep in touch with the child’s 
solicitor, and between them they will plan how to work together to take account of the lack of 
active involvement from Cafcass. This will include agreeing how to keep in regular contact 
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with the key players in each case, and how to discuss further case management needs before 
pivotal directions hearings (CMC’s, adjourned CMC’s, IRH’s).  
This is no different from how guardians and solicitors operate normally, where a guardian has been 
appointed.  Where no appointment of a guardian has yet been made, there is, as you are no doubt 
aware, Law Society guidance (recently reissued) to solicitors on acting for a child in such 
circumstances. 

 
13. Cafcass commits to each case being kept under regular review with the child’s solicitor, 
in case the status of a case needs to change from active to watching brief or vice versa – 
circumstances in a case can change quickly and this system recognises this.  
Cafcass, or the appointed Children’s guardian? 

 
14. Specimen directions are already being used in some courts to release the children’s 
guardian from further involvement in the case where there is no need for it, with ‘no need’ 
defined by a judge or magistrate. It is essential that the children’s guardian and solicitor are 
content with such a step.  
We doubt whether this is strictly necessary, since rules of court and the Interim Guidance already 
deal with such issues as attendance at hearings, and the specimen direction contained in the 
Thames Valley protocol merely sets out what happens in appropriate cases under the tandem model 
in any event.   Any practitioner will tell you that this is so, and point to files where, pending receipt of 
key assessments, there is virtually nothing recorded on file apart from formal correspondence in 
respect of further evidence filed.  This is perfectly normal.  There is no need at such times for other 
work, and practitioners (whether guardians or solicitors) can concentrate on the cases they need to 
work on, unless and until that case “blows up”/”goes pear-shaped”, which it can do at a moment’s 
notice. 
 
15. In private law cases, Cafcass will implement the Practice Direction being issued by the 
President and applicable from 1 April, subject to local implementation requirements (which 
can be extended to October 2010). Many local Cafcass teams and judges are seeking ways of 
simultaneously managing the backlogs (which have generally been reducing around the 
country), whilst keeping up with new work. This work has been most successful when 
solicitors have been involved, for example in reviewing a block of backlog cases, getting 
updates and identifying specific issues that might remain in need of resolution. I hope you 
feel able to endorse this general approach and would encourage your members, where they 
are involved, to play their part.  
This is a sensible approach and we do not think our members would need any encouragement to 
respond.” 
 

As we say, we have not heard from you in response, and accordingly have no way of knowing 
whether you accept the points that we make, or not. 
 
It will be apparent from the views we have expressed in answer to the 15 points above that we are 
wholly unable to support the policy which we understand you now intend to implement.  It is neither 
consistent with the points you yourself set out in the correspondence we refer to, nor with rules of 
court.  Furthermore, we would regard the use of such a standard form letter and a blanket policy to 
stand down the Children’s guardian as potentially unlawful. 
 
As to the points set out in your letter of 25th March 2010, may we draw your attention 
specifically to point (3): “…a joint approach to case management and case progression” and point 
(7) where, in the context of reaching decisions as to whether cases should be regarded as “active” 
or “watching brief” cases, you propose: “Such a division should be discussed and agreed with the 
child’s solicitor.”   We can find no intention in your current proposals to confer at all with the child’s 
solicitor.  The discussions that are to take place appear to be entirely internal discussions between 
the practitioner and their manager. 
 
As to rules of court: 

 Section 41 of the Children Act 1989 provides that the officer of the service shall “be under a 
duty to safeguard the interests of the child in the manner prescribed by the rules”. 
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 Rule 4.10(9) states that the appointment “shall continue for such time as is specified in the 
appointment or until terminated by the court”. 

 

 Rule 4.11(1) provides for the officer of the service to have regard to the delay principle and 
the welfare checklist, including the ascertainable wishes and feelings of the child 
(considered in the light of his age and understanding).   This is, in particular a matter which 
requires to be kept under constant review.  The child is a party to the proceedings in 
question.   As you yourself recognised at paragraph 6  of Cafcass’ submission dated 17th 
January 2010 to the Joint Committee of the Houses of Parliament on Human Rights: 

 
“6. It is vital that Cafcass practitioners are able to engage effectively with young people in order 

to ascertain their wishes and feelings and to communicate these to the court, along with Cafcass 

analysis and recommendations about how the court might best promote their welfare.  When 

undertaking casework, especially involving older children and young people, it is important to 

establish an open dialogue.  This essential work requires care and skill, and may take some time 

to complete, as many young people are understandably cautious about disclosing sensitive 

personal information to an adult who has only recently become known to them.” 

 

 Rule 4.11(2) provides that the officer of the service shall carry out such investigations as 

may be necessary for him to carry out his duties, and shall in particular contact or seek to 

interview such persons as he thinks appropriate or as the court directs.   We observe that it 

is particularly difficult to see how this duty can be effectively discharged without discussion 

between the guardian and the solicitor for the child. 

 

 Rule 4.11A(1) provides that the guardian shall give such advice to the child as is 

appropriate to his age and understanding  and shall (subject to the provisions relating to 

competent children who are in conflict with their guardian) instruct the solicitor representing 

the child on all matters relevant to the interests of the child, including possibilities for 

appeal, arising during the course of proceedings.   We observe that this is a continuing 

duty. 

 

 Rule 4.11A(4) provides that, unless excused by the court, the children’s guardian shall 

attend all directions appointments in and hearings of the proceedings on (a range of issues, 

including) ….”(f) any other matter concerning which the court seeks his advice or 

concerning which he considers that the court should be informed.”  We observe that it is for 

the court to excuse the guardian, not for the guardian to inform the court that he proposes 

to suspend work on the case.   We further draw your attention to our responses to points 12 

and 14 above. 

 

 Rule 4.12 provides that a solicitor appointed for the child shall (subject to the provisions 

relating to competent children as above) represent the child in accordance with instructions 

received from the child's guardian.  We observe that this is, likewise, a continuing duty. 
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As to the potential unlawfulness of such a policy, general administrative law principles as to 
blanket policies apart, we make the following observations: 
 
If children’s guardians are to be prevented by Cafcass from carrying out any work between certain 
formal stages of the legal process, then children will in fact cease to be represented during that 
phase, and the children's solicitors will be without instructions. This is unlawful and in breach of the 
above statutory provisions for the independent representation of children in public law proceedings. 
It is prima facie a breach of the child's right to a fair hearing pursuant to Article 6 of the European 
Convention on Human Rights and Fundamental Freedoms. It is also prima facie a breach of Article 
12(2) of the United Nations Convention on the Rights of the Child, which provides for the child's 
right to be heard by the court, "either directly or through a representative or appropriate body, in a 
manner consistent with the procedural rules of national law". 
 
Accordingly we invite you, as a matter of urgency, to reconsider your position in respect of the 
implementation of such a policy.  We are perfectly willing to meet with you to discuss the issues 
raised in this letter, if you consider that this would be helpful. 
 
Yours sincerely 

 
 
Alan Bean      Piers Pressdee QC 
Co-chairs 
 
 
Cc: The President’s Office 
 The DFJ for London 
 Magistrates Association 
 Justices Clerks Society 
 Council for HM Circuit Judges 
 NAGALRO 
 Napo 
 Family Law Bar Association 
 Resolution 
 The Law Society 


