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Name:   Association of Lawyers for Children 
 

Details: The Association of Lawyers for Children [“ALC”] is a national association of 

lawyers working in the field of children law.   It has over 1200 members, mainly solicitors and 

family law barristers who represent children, parents and other adult parties, or local authorities. 

Other legal practitioners and academics are also members.  Its Executive Committee members 

are drawn from a wide range of experienced practitioners practising in different areas of the 

country.  Several leading members are specialists with over 20 years experience in children law, 

including local government legal services.  Many have written books and articles and lectured 

about aspects of children’s law, and several hold judicial office.    

The ALC exists to promote access to justice for children and young people within the legal 

system in England and Wales in the following ways: 

(i)   lobbying in favour of establishing properly funded legal mechanisms to enable all 

children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers and non-lawyers 

concerned with cases relating to the rights, welfare, health and development of children; 

(iv)  providing a forum for the exchange of information and views involving the development 

of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental organisations and 

pressure groups interested in children law and practice.    

The ALC is automatically a stakeholder in respect of all government consultations pertaining to 

law and practice in the field of children law. 

 

 

Contact Details: ALC 

 PO Box 283 

 East Molesey KT8 0WH 

 Tel: 020 8224 7071 

 Website: www.alc.org.uk 

E-Mail:  admin@alc.org.uk 

 

mailto:admin@alc.org.uk
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EXECUTIVE SUMMARY 

1. We addressed the issues which the Select Committee are now considering at some 

length in our response to the Interim Report of the Family Justice Review, and, within the past 

few weeks we have provided written evidence to the All Party Parliamentary Group on Child 

Protection, and responded to the DfE’s consultation on Co-operative Parenting Following Family 

Separation. 

 

2. Copies of all these documents are annexed. 

 

3. We have seen nothing to change the views we expressed, both with regard to private 

law issues and public law issues, in our response to the Family Justice Review’s interim report.   

 

4. Our concerns in respect of private law have been heightened by the passing of the Legal 

Aid, Sentencing and Punishment of Offenders Act 2012, and the changes to the scope of legal 

aid which will shortly come into effect. 

 

5. In the light of the work which has been undertaken by Mr Justice Ryder and the Family 

Business Authority over the past 12 months, we can see no useful purpose in legislating in 

relation to time limits or the court’s scrutiny of care plans, and regard much of this legislation as 

harmful to the vulnerable children whose futures must be decided by the care courts.  

 

 

OUR RESPONSE TO THE ISSUES RAISED BY THE SELECT COMMITTEE: 

MEDIATION 

(a) The safeguards in place to ensure that domestic violence or other welfare issue 

cases are filtered out from the Mediation Information and Assessment Meeting (“MIAM”) 

system, and whether they will be effective; 

1. The most recent research carried out is that by Professor Liz Trinder.  She made a 

presentation to the Dartington conference in September 2011 which raised serious issues about 

the effectiveness of mediators in identifying and dealing with such cases. Professor Trinder 

referred to the research literature, which establishes that more than half of “private law” family 

cases will have “safety issues” including domestic violence 34%), child abuse or neglect (23%), 

drug and alcohol abuse ( 41%), mental illness (13%), and fear of abduction (15%). The Family 

Justice Review itself analysed 75 cases and found that relying on the court application form 
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(C100) to flag abuse resulted in “ a significant number of false negatives with a third of 

applicants in “no harm” cases having convictions or cautions relevant to safeguarding.” (FJR 

para.5.143). The evidence is that effective safeguarding screening in mediation is weak. A 

recent analysis of MIAMS found that editors spent an average of only four minutes on domestic 

violence screening (Morris, 2011).  

2. Professor Trinder pointed out that the current training provided for mediators,   coupled 

with their ethos, is not designed to equip them to explore these areas robustly with the adults 

they are meeting. Mediation risk assessment in practice does not work effectively, and “ high or 

higher risk cases do proceed into mediation and risks are marginalised by mediators who are 

oriented towards settling”. (Trinder, “Playing safe?  The FJR and the management of risk in 

private law cases”; Dartington Conference, September 2011).  We can see nothing in clause 

one which appears to address these issues. 

 

(b) The role of officers of the court in the MIAM process; 

1. We are not aware of any training programme within HMCTS which is intended to equip 

HMCTS staff (as opposed to District Judges) to deal with applications in the manner envisaged 

in clause 1(2)(c) and (d). 

 

2. Certainly HMCTS staff are not carrying out this function at present, despite the 

provisions of Practice Direction 3A of the FPR 2010.  Applications are issued irrespective of 

whether or not there has been compliance with the Pre-application Protocol.  Presumably this is 

because court officers do not presently feel confident in exercising any screening function.  

Unless there is proper training in place, it will be difficult for professionals involved and the 

public at large to have confidence in the gate-keeping service proposed.  Our sister organisation 

Resolution felt it appropriate to provide their legally qualified members with a domestic abuse 

screening toolkit to assist with this complex and sensitive task, and we would be very concerned 

about how highly vulnerable individuals may feel about being questioned about this at a Court 

Counter or over the telephone?  It may act as a deterrent to genuine victims of domestic abuse 

seeking legal protective remedies.  

 

3. For example, supposing that a woman attempts to issue an application and ticks the 

domestic abuse box but provides no or very sparse narrative, what process is to be followed by 

the court official concerned, under the proposals set out in the draft clauses?  Will they simply 

refuse to issue the application?  Will they question the proposed applicant?  (in which case the 
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current counter access policy of HMCTS is highly relevant - will the application have to be left in 

a drop box?).  Will the court officer engage in ping-pong correspondence with the proposed 

applicant in an attempt to see whether her application successfully falls outside the MIAM 

provisions?  We can foresee all manner of practical difficulties arising when attempting to draft 

the amendment to the FPR 2010 envisaged in clauses 1(2)(c) and 1(2)(d). 

 

(c) Are there any gaps in the process, and if so, who will fall through and what 

safeguards are needed? 

1. We refer to our answer at (a) above.  The research indicates that lay parties are poor at 

identifying domestic abuse and child protection issues in discussion with mediators.   This is so 

even when a court injunction has previously been obtained, and one would have thought that 

element would be in the forefront of the victim’s mind when meeting with the mediator.    

2. At present the position is ameliorated by the availability of Legal Help and consequent 

availability of a trained interviewer who can ask the pertinent questions, face to face.  This will, 

of course, cease as from April 2013.  Short of a reversal of the decision to remove private law 

issues from the scope of public funding, we do not know how this essential safeguard is to be 

preserved for that section of the community which would previously have had access to Legal 

Aid and cannot afford to pay privately. 

 

3. If the court declines to issue an application, such persons will need to pay for their MIAM 

(£87 for one person, £130 for two). 

 

4. There must be risk, given this proposed process, that serious issues will not be 

identified, with applicants either giving up, or providing poor information for Cafcass and the 

court.  This will increase the risk of bad decision making and will lead to children suffering harm. 

 

 

CHILD ARRANGEMENT ORDERS 

(d) What is the effect of the amendments to sections 11A to 11P, is it simply a “shift 

in focus” to remove the perception of “winners and losers”? 

1. We expressed our views on the proposals to remove the terms “contact” and “residence” 

from the Children Act 1989 in our response to the Interim Report of the Family Justice Review, 

dated 22nd June 2011, at paragraph 18.  A copy of that document is attached, as it includes our 

Association’s views on a number of issues now being canvassed.   
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2. Large numbers of members of the public (and even their parliamentary representatives!) 

still talk of “custody” and “access” despite the fact that these terms ceased to have legal 

meaning more than 21 years ago, on the coming into force of the Children Act 1989 in October 

1991. 

 

3. In any event, the concept of having contact with a parent whilst not living with that parent 

remains embedded in the proposals (see Schedule 1, paragraph 6(5), for example).   The 

explanatory notes are peppered with references to “with whom the child is to spend time or 

otherwise have contact” and “who a child should live with”. 

 

4. It is hard to see this as even “a shift in focus”.   It could even be regarded as a 

retrograde step, since very useful orders such as joint or shared residence orders will no longer 

be available. 

 

5. In terms of the problems which are likely to be experienced by litigants in person, the 

proposed changes are likely to be very hard for most people to understand.  The proposed 

wording is long-winded due to the need to explain what the arrangements are i.e. with whom the 

child is to live, which is likely to lead to lengthy orders, which could lead to confusion and further 

litigation.  The present wording of section 8, and the sections of the Children Act 1989 which 

follow, is relatively easy to understand. 

 

6. Sadly there will always be some parents who perceive decisions in respect of their 

children in terms of having “lost” or “won” whatever wording is used, simply because a reasoned 

judgment based on the welfare of the child did not go the way they wanted.   We think that any 

shift in emphasis, if it is to be successful, needs to be directed not to an overall change in 

nomenclature, but to provide education for the small proportion of parents who litigate over their 

children.  That education should be focussed on helping them to understand that it is their 

child’s welfare which is paramount, and that this underpins all decision making.   We think that 

these proposals are likely to result in further confusion for this group of parents, and so make 

the task harder. 

 

EXPERT EVIDENCE 

(e) Does the new test adequately safeguard against miscarriages of justice? 



 7 

1. We take this to refer to the amended rule 25 of the FPR 2010.  As practitioners we see 

no difference of any substance between the new wording, and the manner in which the previous 

wording of the rule was being applied.   We are quite content with the new wording.   

2. The key issue, in terms of miscarriage of justice, is whether the rules (whether in the old 

or new form of wording) are capable of being fairly applied by the court.    The current issues 

over prior approval of expert instructions, and more particularly the costs of such instructions, by 

the Legal Services Commission do, in our view, threaten to interfere with the fair application of 

these rules, since they are having the effect of restricting access to suitable experts in a number 

of care cases.  This is causing unacceptable delay in resolution of cases for children. As the 

President of the Family Division observed of the Legal Services Commission in the recent case 

of Re DS [2012] EWHC 1442, “To the mind of a lawyer, it remains curious that an 

administrative body can effectively render nugatory a judicial decision [to obtain expert 

evidence] taken in what the court perceives to be the best interests of the child.” 

(paragraph 38) 

 

3. In private law cases there is now a real difficulty because of decisions by the LSC that all 

parties must contribute equally to the costs, even if the parties  are litigants in person, and do 

not have the means to contribute what may be a one-half or one-third share of substantial 

expert fees.   We understand that one or more decisions to this effect are currently subject to 

application(s) for Judicial Review. 

 

(f) Are social workers receiving the support and training they need to meet this 

increased court role? 

1. This question needs to be considered in the context of what social workers’ increased 

court role might be.  Broadly there are, for this purpose, two types of expert opinion: first, those 

which are in any event outside the expertise of a social worker and second, those which are, in 

theory at least, within their expertise. 

2. In respect of the first type of expert opinion (e.g. cases where an opinion is required from 

a practitioner qualified in a particular specialist discipline such as paediatrics, psychology or 

psychiatry)   then evidently there is no question of social workers having any increased court 

role. 

3. In respect of the second type of expert opinion, we do not think that social workers are 

currently receiving the support and training that they need, certainly on a national level.   This is 

unsurprising, bearing in mind the effect of local authority budget cuts.   Even without the 
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problems caused by fiscal restraints in terms of recruitment, caseload, sickness and retention, 

our understanding of Professor Munro’s proposals is that they will take many years to 

implement, and will require a revolution in the way that social workers are educated, trained and 

allowed to practice.  Many of the gaps in evidence and assessment used to be filled by the 

investigation and analysis of the children’s guardian, but caseloads and Cafcass’ drive to a 

“proportionate working” model make this level of investigation impossible in most cases.  For the 

present, the available research demonstrates that ISW reports do not duplicate the work which 

has already been done by the allocated social worker1. As so many social workers still lack the 

skills, support and training to play the role it was always intended that they should play in 

proceedings, courts must continue to approve the instruction of ISWs in appropriate cases, in 

order to obtain evidence of a sufficient quality to make decisions for the child.  To do otherwise 

would lead, inevitably, to appeals and human rights challenges by the parent, child or relative 

affected. 

  

1 The Contribution of Experts in Care Proceedings : Evaluation of Independent Social Work 

reports in care proceedings Dr Julia Brophy, Charlie Owen, Judith Sidaway and Dr Jagbir Jhutti 

Johal, University of Oxford Department of Social Policy and Intervention (2012) 

 

 

TIME LIMITS 

(g) What progress has been made to achieve the 26 week limit? 

1. We expressed our views on the proposals to introduce a six months time limit for all 

applications (with suitable exceptions) under s.31 of the Children Act 1989 in our response to 

the Interim Report of the Family Justice Review, dated 22nd June 2011, at paragraph 10.  A 

copy of that document is attached, as it includes our Association’s views on a number of issues 

now being canvassed.   

  

2. We are unable to comment, other than anecdotally, on this question without access to 

the HMCTS’s CMS data.  However, from the information provided by our members it appears 

that courts are doing their best, through the use of CMS, robust case management, and local 

practice directions, to focus all parties’ attention on the fact that the court already regards a 26 

week timescale as the “default” position for the hearing of care cases.  This is no doubt as a 

result of the work undertaken by Mr Justice Ryder and the Family Business Authority as part of 
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the “Family Justice Modernisation Programme”.  However, early indications from the data 

collected are that the 26 week target is only achievable in about 30% of cases. Further attempts 

to force a 26 week timetable onto unsuitable cases will result in injustice and poor decisions for 

children. 

 

3. We repeat what we said in June 2011 in responding to the Family Justice Review’s 

Interim Report, and draw attention in particular to paragraph 10.4, where we said: 

“We consider that the introduction of a family court with dedicated family judges, 

continuity of tribunal and stronger case management, together with the 

continuation of the Public Law Outline and current initiatives on early 

identification and assessment of family members and control of experts, will of 

themselves achieve considerable reductions in the average length of cases, and 

so address the mischief which these proposals seek to deal with.” 

 

We can see no purpose in legislating on this issue, particularly when it is clear that 

the judiciary have shown a clear determination to address the problem, and, through 

the use of CMS data, to understand who and what is causing bottlenecks to occur in 

each court area. It is noteworthy that recent Cafcass research into 343 care cases 

nationwide (“Three Weeks in November: Cafcass Care Application Study 2012”) 

confirms that by far the major cause of delay within proceedings was poor local 

authority practice and procedure, which was present in 66% of cases where delay 

was identified ( delay was present in two thirds of cases). In contrast, delay was 

caused by the instruction of experts in only 10% of cases where delay was identified. 

In the context of the overall delay in the life of the child, the Cafcass study is also 

noteworthy for establishing that 47% of the children concerned had, pre-

proceedings, been continuously involved with the local authority for more than one 

year, with 21% for two-five years, and 9% for more than five years. 

 

CARE PLANS 

(h) Should the Judge’s role be restricted to considering only the permanence 

provisions of care plans? 

We recently addressed this issue in the written evidence we provided at the end of August 2012 

to the All Party Parliamentary Group on Child Protection.  We are annexing a copy of that 

evidence, together with the two enclosures. We remain strongly opposed to any attempt to 
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curtail the judge’s role in scrutinising the care plan. We consider that such attempts may 

constitute an unlawful interference with the judge’s duty to treat the child’s welfare as 

paramount, and with the exercise of his   discretion in applying the welfare checklist set out in 

section 1(3) of the Children Act 1989.  

 

 

DIVORCE 

(i) Do the suggested provisions remove an important safeguard for children? 

Our sister organisation Resolution will have responded to this point, and we have nothing to 

add to their response. 

 

 

ENFORCEMENT AND SHARED PARENTING 

The ALC responded to the DfE’s consultation on Co-operative Parenting Following Family 

Separation : Proposed Legislation on the Involvement of Both Parents in a Child’s Life  so we 

have, as suggested, not replicated our response here. 


