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HERSHMAN LEVY MEMORIAL LECTURE 2011 

CAN YOU HEAR ME, YOUR HONOUR? 

Rt Hon Lady Hale DBE PC  

Justice of the Supreme Court 

 

September 2004 was a bad month for children‟s rights. It saw the death of two very 

different but outstanding advocates for children. David Hershman died suddenly of a 

heart attack at the age of 45. Allan Levy died of cancer at the age of 62. David was a 

consummate trial advocate, good with witnesses and clients as well as with the court, 

but also a serious lawyer and legal writer. Allan was a campaigner, who identified 

difficult issues long before anyone else did so, and took them as far as he could. His 

triumph was the „pin-down‟ inquiry into control practices in Staffordshire children‟s 

homes. But he would probably never have thought to be a judge. David, on the other 

hand, was tipped by none other than my colleague Nicholas Wilson for high judicial 

office and I am sure would have achieved it had he lived. Both of them were 

passionate and effective advocates for children. So it is right to ask whether, even 

now, the courts are really ready to listen to children. Can you hear me, your honour?  

 

This is not just a question for the family justice system but for every part of the justice 

system where children are concerned. An Antipodean woman judge who is a friend of 

mine once described some of my judgments as „quite rude‟. I thought then that she 

meant it as a compliment, but I didn‟t think it was true. But what about this: 

 

„This is, and has always been, a case about children, their rights and the rights 

of their parents and teachers. Yet there has been no-one here or in the courts 
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below to speak on behalf of the children. No litigation friend has been 

appointed to consider the rights of the pupils involved separately from those of 

the adults. No non-governmental organisation . . . has intervened to argue a 

case on behalf of children as a whole. The battle has been fought on ground 

selected by the adults.‟ 

 

That was in 2005, in a case about whether the ban on corporal punishment in all 

schools infringed the religious rights of parents and teachers in schools at what the 

Bishop saying prayers in the House of Lords before we delivered our judgments 

called the „whackier‟ end of Christianity.
1
 We have done a bit better since then. We 

ensured that the children involved were separately represented in two Hague 

Convention cases, Re D
2
 and Re M;

3
 and there is no doubt that the separate views of 

the children were very influential in Re M. We would have liked separate 

representation for the children in the recent case of Re E,
4
 which was all about the 

inter-relationship between the Hague Convention, the European Convention on 

Human Rights, and the United Nations Convention on the Rights of the Child, but as 

we already had their older sibling represented and interventions from the AIRE Centre 

and Women‟s Aid Federation England, we probably had a wide enough range of 

views, including the point of view of children involved.  We ensured that the child 

was separately represented in the immigration cases of EM (Lebanon),
5
  which was as 

much about the child‟s right to respect for his family and private life as it was about 

the mother‟s, because they would inevitably be separated if forced to return to the 

                                                 
1
  R (Williamson) v Secretary of State for Education and Employment [2005] UKHL 15, [2005] 

2 AC 246 para 71. 
2
  Re D (A Child) (Abduction: Rights of Custody) [2006] UKHL 51, [2007] 1 AC 619. 

3
  Re M (Children) (Abduction: Rights of Custody) [2007] UKHL 55, [2008] 1 AC 1288. 

4
  [2011] UKSC 27, [2011] 2 WLR 1326. 

5
  EM (Lebanon) v Secretary of State for the Home Department [2008] UKHL 64, [2009] 1 AC 

1198/ 
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Lebanon; and recently in ZH (Tanzania),
6
  which was all about whether it was a 

proportionate interference in the private and family lives of two British children, who 

had lived here all their lives, to expel their non-British mother with the inevitable 

result that they too would have to leave. 

 

Why did we want to hear separately from the children involved? To me the answer is 

obvious. The decision of the court will have a profound impact upon their lives, 

probably more profound than the impact upon the adults. The citizen children would 

be deprived of their own country, of its protection and support, socially, culturally, 

linguistically, educationally and medically; their childhood, education and 

development would be disrupted; in short they would lose their homeland.  The non-

citizen children would suffer a comparable disruption in their lives in being returned 

to a homeland from which they had been removed a long time ago. Children involved 

in any kind of court proceedings which will have such a profound effect upon their 

futures need several different kinds of help: they need a voice, they need a friend, and 

they may need a champion.   

 

First and foremost they need a voice, a channel through which they can communicate 

with the decision-makers. All children want to communicate. They want to 

communicate about the little things in their lives. They may find it harder to 

communicate about the big things in their lives but they almost always have 

something important to say. If they are not given some way in which they can make 

their views known if they want to do so, sooner or later they will wish that they could 

have done so. It is a big mistake to think that children‟s views can be effectively 

                                                 
6
  ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4, [2011] 2 WLR 

148. 
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communicated through the adult parties to any dispute. The adults may understand 

their children very well but they also have their own agenda. If the children are not 

given their separate voice, the court may assume that the children‟s views are simply 

a reflection of the adult agenda and dismiss them accordingly. They could be, of 

course, but we should not assume this. In my experience, it is an unusual child who 

always wants just what her parent wants. But then I may be unduly influenced by my 

own child, who impressed the nurses from her incubator in the special baby care unit 

that she had a mind of her own and a will of iron. 

 

Children involved in court proceedings also need a friend, someone who can explain 

to them what is going on and why. This can sometimes be done by parents, but we 

know that parents who are going through difficult times in their own lives are not very 

good at explaining things to their children. The parents too may not always 

understand what is going on and why. There is plenty of evidence that adults find the 

family justice system confusing.
7
 Even if they do understand it, they are bound to 

interpret it through their own eyes. If the dispute is between the parents, we should 

not assume that the children are only talking and listening to one of them. The odds 

are that they are talking and listening to both. We certainly hope so. So they may well 

be getting mixed or conflicting messages. They need to get accurate and neutral 

information from their friend. 

  

This includes, of course, an accurate and neutral explanation of any decision the court 

makes. I do not think that we should rely upon the parent with whom the child is 

living to communicate our decisions to the child. The Revised Private Law 

                                                 
7
  See, eg, Family Justice Review, Interim Report, 2011, paras 2.45-2.46. 
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Programme now expects that someone will think about who will inform the child of 

the result of the case where appropriate.
8
 Ideally, in my view, the court should 

produce a version in age-appropriate language especially for the child. I am sure that 

there are some wonderful family judges who do just this but I have to confess that I 

hardly ever did so when I was a family judge.  

 

Finally, the children may need a more active champion, someone who can conduct an 

independent factual investigation on their behalf and help the adults to see matters 

from the child‟s point of view, someone who can, if necessary, advocate that point of 

view before the court.  We have that in public law proceedings at present and I was 

relieved to see that the Family Justice Review is not suggesting that it be taken away.
9
 

The issue is whether that voice should always advocate what the guardian thinks is in 

the best interests of the child or whether the child should be allowed to advocate her 

own views. We can have it in private law proceedings, but rarely do, even though 

there are many cases where it would be very helpful, not only to the child but also to 

the court. We also permit children to make applications about their own future, 

provided that the court gives leave.
10

 

          

Of course, the court often needs something from the child. In England and Wales, 

courts have had a specific obligation to ascertain and consider the wishes and feelings 

of the child, in adoption law since the Children Act 1975
11

 and in all other contested 

                                                 
8
  Family Procedure Rules 2010, Practice Direction 12B, The Revised Private Law Programme, 

para 5.5(d). 
9
  Although it should be used „more proportionately‟: Family Justice Review, Interim Report, 

paras 4.243ff. 
10

  See Children Act 1989,  s 10(8). 
11

  See now Adoption and Children Act 2002,  s 1(4)(a). 
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proceedings about a child‟s future since the Children Act 1989.
12

 But the court may 

need to know more from the child than her wishes and feelings about her own future. 

Particularly in care proceedings, brought by the state on the basis of actual or risked 

harm to the child, but also in private law proceedings where similar harm is alleged, 

the court may need to make findings of fact about what has taken place. The starting 

point of English civil and criminal proceedings is that disputed facts must be proved 

by oral evidence given in court and tested by cross-examination. Wardship 

proceedings in the High Court were an exception. The High Court was acting as a 

parent to its wards and their welfare, rather than the rights of the parties, was 

paramount. So hearsay evidence was admissible. Shock decisions, in 1989, that it was 

not admissible in other proceedings about a child‟s future
13

 led to express provisions 

in the Children Act 1989, allowing both for children to give unsworn evidence in 

court, and for the reception of hearsay evidence in such proceedings.
14

  

 

However, in both these contexts, view-finding and fact-finding, the assumption until 

very recently has been that children do not come to court. Her Honour will hear their 

views and their evidence through others. But in both contexts, these assumptions have 

now been challenged. Part of the reason for this lies in the two human rights 

instruments mentioned earlier. Article 12 of the United Nations Convention on the 

Rights of the Child (UNCRC) makes involving the child an obligation in international 

law:  

 

                                                 
12

  Section 1(3)(a). 
13

  H v H (Minor) (Child Abuse: Evidence) [1990] Fam 86; Bradford City Metropolitan Council v 

K (Minors) [1990] Fam 140. 
14

  Section 96. 
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„1.  States parties shall assure to the child who is capable of forming his or her 

own views the right to express those views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the 

age and maturity of the child. 

 

2.  For this purpose, the child shall in particular be provided the opportunity to 

be heard in any judicial and administrative proceedings affecting the child, 

either directly, or through a representative or an appropriate body, in a manner 

consistent with the procedural rules of national law.‟ 

 

The UN Convention could probably never be directly incorporated into UK law: 

much of it is too broad and aspirational for that. But article 12 is quite specific enough 

to be translated into domestic legislation and case law. We just haven‟t quite got 

round to it yet.  

 

On the other hand, the Human Rights Act 1998 does transform the rights enshrined in 

the European Convention on Human Rights into rights in UK law. The Convention 

dates back to 1950, long before the modern perception of children‟s rights developed, 

and the European Court of Human Rights has sometimes struggled to give children 

the primacy over the adults that our law requires.  But children are human beings, not 

pets or slaves, so the Convention applies to them as much as to anyone else although 

not always in quite the same way. It has sometimes proved easier for Strasbourg to 

deny a child the same rights which other people have than to give them the extra 

rights which they need. So in the unfortunate case of Nielsen v Denmark,
15

 a 12 year 

                                                 
15

  (1989) 11 EHRR 175. 
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old boy could be detained in a psychiatric ward for months on the authority of his 

mother even though there was no evidence that he was suffering from a mental 

disorder.  And we now know that the only expressed positive right of childhood, the 

right to education, is a very weak right indeed.
16

  

 

But Strasbourg is very strong on procedural rights. There is of course the right of 

everyone in article 6 to a fair trial in the determination both of their civil rights and 

obligations and of any criminal charge against them. The right to respect for private 

and family life is now a civil right in UK law. Strasbourg has also implied procedural 

rights into the Convention where there were none expressed – most notably into the 

right to life in article 2 and the right to respect for private and family life in article 8. 

And it is ready to hold that a person‟s procedural rights have been infringed even 

when it is reluctant to hold that the related substantive right has been violated. So we 

should expect Strasbourg to take a strong line on the procedural rights of children as 

well as their parents.  

 

The child’s views 

 

Some people feel that there is a tension between the principle of parental 

responsibility and the principle of involving the child.  Front-line officers from 

Cafcass hold different views about which should govern their practice.
17

 They are not 

alone. Our law already tries to discourage parents from seeking court orders about 

their children‟s future.
18

 Most family judges believe that it is much better if parents 

                                                 
16

  Ali v United Kingdom (2011) 53 EHRR 12. 
17

  HM Inspectorate of Courts Administration, Safeguarding Children in Family Proceedings, 

2005, para 2.28. 
18

  Children Act 1989,  s 1(5). 
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can be helped to agree between themselves what will be best for their children. Most 

parents are experts about their own children in a way which no judge could hope to 

be. They will also know better what will make practical common sense. Conflict and 

delay, which invariably result if the case has to go before a judge to decide, are both 

bad for children. So of course we want parents to agree, either between themselves, or 

between their lawyers, or with the help of skilled mediators. But there is always a risk 

that these agreements are made without properly consulting the child. The child will 

be giving each parent the message which that parent wishes to hear. Her independent 

voice is lost. We still have not worked out a consistent or reliable way of canvassing 

the child‟s views before a case ever gets to court, either in the parents‟ own decision-

making process or in family mediation.
19

 Solicitors do not see it as their role to 

encourage consultation with children.
20

 National Family Mediation services are 

developing ways of involving children in their mediations, but of course they are not 

the only service-providers.
21

  

 

Once a case is taken to court, the court tries very hard to get the parents to agree. In 

court conciliation is a briefer and more task-focussed intervention than independent 

out of court mediation. It may be highly effective in avoiding the need for the court to 

resolve the issue but some think that it does little to address the underlying co-

parenting problems.
22

 When the private law programme introduced First Hearing 

                                                 
19

  DfES/DCA, Parental Separation: Children’s Needs and Parents’ Responsibilities: Next Steps, 

2005, Cm 6452, para 52. 
20

  C Piper, „Ascertaining the wishes and feelings of the child‟ [1997] Fam Law 796. G Douglas 

and M Murch, „Taking account of children‟s needs in divorce – a study of family solicitors‟ 

responses to new policy and practice initiative‟ (2002) 14 CFLQ  57. 
21

  www.nfm.org.uk. 
22

  L Trinder, J Connolly, J Kellet, C Notley and L Swift, Making contact happen or making 

contact work? The process and outcomes of in-court conciliation, DCA research series 3/06, 

March 2006. Earlier studies expressed similar concerns about the coercive character of such 

schemes: see G Davis, „The Halls of Justice and Justice in the Halls‟ in R Dingwall and J 

Eekelaar (eds), Divorce Mediation and the Legal Process, 1988;  Ogus et al, The Costs and 
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Dispute Resolution Appointments models varied. In some places, the judge and the 

lawyers were very much in control, although a Cafcass officer might be asked to see 

the parents or the children during the process; in others, a Cafcass officer took the 

lead in discussing things privately with the parents before the appointment. Some 

places invited or even required children above a certain age to attend court, although 

not necessarily the hearing itself. Parents and professionals were divided about 

whether this is a good thing. They might well learn things from the child that they did 

not know. But on the other hand, our courts are not the most welcoming and friendly 

places for adults let alone for children. Requiring them to come to court but then not 

letting them take part in the hearing would be the worst of all possible worlds.  

 

Under the Revised Private Law Programme, effective from 1 April 2010, there is even 

more emphasis on trying to get the parents to agree, and no expectation that the child 

will be involved in the First Hearing Dispute Resolution Appointment. The Cafcass 

officer does not initiate contact with the child before the appointment. It is not 

expected that the wishes and feelings of the child will be ascertained in every case. 

The impression given is that the child will only be involved in the, hopefully unlikely, 

event that the case goes further.   

 

Once it becomes clear that there are issues for the court to decide, the principle of 

involving the child is firmly acknowledged, but we still have debates about how this 

should be done and by whom. Specifically, is it a job for professionals or for the 

courts or for both? Traditionally, in disputes between parents (or other family 

members) we have relied upon a Cafcass officer to report to the court. Often these 

                                                                                                                                            
Effectiveness of Family Conciliation in England and Wales, Report to the Lord Chancellor, 

1989.   
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reports have concentrated as much on the history and the views of the parents as they 

have on the wishes and feelings of the child. Yet once a case gets to court, the judge 

can read the parents‟ statements and hear their oral evidence. The one thing the court 

rarely does is hear directly from the child. So what we really want the Cafcass officer 

to do is the thing that we cannot do as well as he or she can: to ascertain and report 

upon the wishes and feelings of the child. The best ones do this very well. Most 

children like their officers and think that they have been taken seriously, even though 

most of them would have liked to be more involved in the court process.
23

 

 

But there have been criticisms. One is that they tend to concentrate on wishes rather 

than feelings: I have read reports which say that „Susie is only three years old, so too 

young to have her own views‟. But we all know that three year olds have very 

pronounced wishes, however necessary it may be to thwart these. More importantly, 

any judge needs to know something about the child‟s feelings, the quality of the 

child‟s attachments to the adults around her. This can only be achieved by methods of 

communication which are not open to a judge in a court room, however friendly its 

design. A judge can neither do nor interpret the Bene Anthony family relations test. 

 

Another criticism, which features regularly in intractable contact disputes, is that the 

officer has not accurately reported what the child has said. Too often, it is said, the 

officer has put his or her own interpretation or spin upon it. Yet counsel know that 

they face an uphill struggle and a hostile court if they try to cross-examine the officer 

along these lines. When the Official Solicitor used to represent children before the 

High Court, his case workers, despite or perhaps because of their not being trained 

                                                 
23

  A Buchanan, J Hunt, H Bretherton and V Bream, Families in Conflict: the Family Court 

Welfare Service: the perspectives of children and parents (2001). 
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social workers, used to give a very full account of what the child had actually said. 

Cafcass may now be asked, not for a full report on the whole case, but for a „wishes 

and feelings statement‟. The distinction between communication and interpretation 

should then be more transparent.  

Separate representation is, of course, the ideal way to make the court take the children 

seriously as people and parties to the proceedings. In private law cases, research 

indicates that both the children and their parents were able to identify the benefits 

which it had brought, both for them personally and to the resolution of the case.
24

 But 

we all know that the resources are not there to provide for this in every case where 

both they and the court would find it helpful.
25

 The separate representation system in 

public law proceedings is so over-stretched that it can take weeks, if not months, for a 

guardian to be appointed and meanwhile the court has to rely on duty guardians who 

know nothing of the children or the case.  Sometimes the lawyer has to take decisions 

without professional help.  

 

Where does the judge or magistrate come in all of this? If the child‟s voice cannot 

always be heard through the medium of the professionals, why not hear it directly? 

Our system has no consistent view about the presence, let alone the participation, of 

children in family proceedings. Under the old Children and Young Persons Act 1969, 

the child who was brought before the court in care proceedings had literally to be 

there unless she was under 5 or the court ordered otherwise. The old juvenile courts 

                                                 
24

  Eg G Douglas, M Murch, C Miles and L Scanlan, Research into the Operation of Rule 9.5 of 

the Family Proceedings Rules 1991, Final Report to the Department for Constitutional 

Affairs, 2006..  
25

  President‟s Direction, 5 April 2004, Representation of Children in Family Proceedings 

Pursuant to the Family Proceedings Rules 1991, Rule 9.5, indicated 10 types of case where it 

might be helpful. There was such an increase in demand that President‟s Guidance, 25 

February 2005, Appointment of Guardians in accordance with Rule 9.5 and the President’s 

Practice Direction of 5 April 2004, had to restrict its use. 
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seemed well able to cope with this. The children‟s hearing system in Scotland still 

does so. But under the Children Act 1989, the court can proceed in the absence of any 

party, and routinely does so in the absence of the child. The tone was set by a 1993 

Court of Appeal case,
26

 where the judge commented on the presence of a 13 year old 

girl in court: 

 

„I would have thought myself, that to sit for hours, or it may even be days, 

listening to lawyers debating one's future is not an experience that should in 

normal circumstances be wished upon any child as young as this.‟ 

 

Well why not? The guardian had wanted her to be there and thought that it had been a 

good thing: she might not have taken in much of what was going on, but at least she 

knew that decisions were being made about her when she was there. 

 

In the old days of wardship, the child would not usually be in court for the whole 

hearing, but it was standard practice for the judge to see the child in private. That is 

said to be why the Family Division judges‟ rooms were so close to their court rooms. 

After the Children Act, it became less and less common to do so. One reason may 

have been that there were now more professionals involved in doing this and the court 

was content to accept their accounts and interpretations. Another may have been that 

the higher courts were reluctant to allow the magistrates to see a child in private.
27

 

Once their jurisdiction was concurrent, there was a view that their practice should so 

far as possible be the same. But perhaps the most powerful reason was the difficulty 

                                                 
26

  Re C (A Minor) (Care: Child’s Wishes) [1993] 1 FLR 832, CA. 
27

  Re M (A Minor) (Justices’ Discretion) [1993] 2 FLR 706.  
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in reconciling any personal inquiry by the judge with our normal adversarial rules of 

evidence and procedure.
28

  

 

But some of us have been questioning that reluctance for some time.
29

 It is standard 

practice in some European countries for the court to see the child. In two cases from 

Germany, a chamber of the European Court of Human Rights decided that there had 

not been sufficient procedural protection for the father‟s right to respect for his family 

life with his child when he had been denied contact. In one case the court had not 

interviewed the 5 year old child personally (because the psychologist had counselled 

against this) and in the other the court had relied upon the strongly expressed views of 

a 13 year old child without getting an up to date psychological report. The cases went 

to the Grand Chamber,
30

 which held that „it would be going too far‟ to say that the 

national court was always obliged to hear directly from the child or to have an up to 

date psychological report. These cases may appear extraordinary to our eyes: it seems 

that the reason for the court‟s duty reliably to ascertain the wishes and feelings of the 

child was, not the rights of the child, but the rights of the parent.  But it was the 

fathers who were making the complaints.  The court might have said just the same if 

the children had been doing so.       

  

It is easy to see the advantages in the court being more willing to see the child. First, 

the court will then see the child as a real person, rather than as the object of other 

                                                 
28

  Wall LJ in Mabon v Mabon [2005] EWCA Civ 634, [2005] 2 FLR 1011, para 38. 
29

  Eg B Hale, It’s My Life You Are Practising With, speech to ALC Annual Conference, 

November 2003; B Hale, „The Voice of the Child [2007] IFL 171; M Potter, „The Voice of the 

Child: Children‟s “Rights” in Family Proceedings‟ [2008] IFL 140. Other countries are less 

nervous: see FE Raitt, „Hearing children in family law proceedings: can judges make a 

difference?‟ (2007) 19 CFLQ 204;  J Caldwell, „Common law judges and judicial 

interviewing‟ (2011) 23 CFLQ 41.  
30

  Sahin v Germany [2003] 2 FLR 671; Sommerfeld v Germany [2003] 2 FCR 619.  
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people‟s disputes or concerns. Secondly, the court may understand the child‟s wishes 

and feelings better than is possible at second or third hand. Thirdly, the child will feel 

respected, valued and involved, as long as she is not coerced or obliged to make 

choices that she does not wish to make. Many children, especially the older ones who 

are loyal to both parents, simply do not want to be asked to choose. But it is just as 

important that they be enabled to say that, as it is that they be enabled to express a 

choice if they have one. Fourthly, it presents an opportunity to help the child to 

understand the rules.  Just as the parents will have to obey the court order whether 

they agree with it or not, so will the child. Hopefully, a child who has been involved 

in the process may feel more inclined to comply with the decision than one who feels 

that she has been ignored. Finally, parents too may be reassured that the court has 

been actively involved rather than simply rubber-stamping the professionals‟ 

opinions.  

 

But of course there are risks and disadvantages if this is seen as any sort of substitute 

for the work of the professionals. Some judges may have little experience of direct 

communication with children, even about ordinary matters such as „what would you 

like for tea?‟ But without that necessary bridge, it can be hard to communicate with a 

child about „difficult‟ things. Those judges who do feel able to do this may fail to see 

the pitfalls that a professional would see. We need to understand the ways in which 

children are different from as well as the same as adults. We also need to understand 

the ways in which adverse life experiences may have affected the child‟s own 

communication skills.
31

 If you come from a family where you are not allowed to 

speak out, particularly to criticise your parents‟ actions or decisions, you will have 

                                                 
31

  See G Schofield, „The Voice of the Child in Public Law Proceedings: A Developmental 

Model‟, in M Thorpe and J Cadbury (eds), Hearing the Children, 2004, Jordans.   
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difficulty voicing your feelings to anyone, let alone a judge. If you have been abused 

in any way, you will have negative feelings about yourself, which will affect your self 

esteem and confidence in your right to have a view. On the other hand, if you have 

been given too much power in the family, it may be harmful for outsiders to reinforce 

that power. Finally, we cannot give the child a guarantee of confidentiality. We have 

to explain that if we hear anything which might influence our decision, we shall have 

to tell the parents, so that they can have a proper opportunity of dealing with it, by 

evidence or argument.  And what are we then to do if they want to challenge what the 

child has said?  

 

But it seems to me that all of these problems, especially the last, apply just as much to 

professionals‟ seeing the child in private as they do to the court doing so. Children get 

upset when the Cafcass officer tells their parents what they have said.
32

 The only 

person who can give the child a guarantee of confidentiality is her own lawyer. The 

other professionals cannot give the child that guarantee any more than the court can. 

Skill is needed both in eliciting the child‟s views and in interpreting them. Care is 

needed in preserving the rules of natural justice while enabling the child to speak 

freely. We cannot deny the existence of these problems by delegating the task to 

professionals whose direct work with children we never see. 

 

The Family Justice Council published a discussion paper, Enhancing the 

Participation of Children and Young People in Family Proceedings: Starting the 

Debate, in 2008.
33

 This emphasised that „A judge seeing a child is not a forensic 

exercise . . . Save in exceptional circumstances judges should not see children as an 

                                                 
32

  Family Justice Review, Interim Report, March 2011, para 2.41, quoting Cafcass, Private Law 

Consultation, ‘How it looks to me’, 2010. 
33

  Available at www.judiciary.gov.uk/Resources/JCO/Documents/FJC/voc/Participation . . . . 

http://www.judiciary.gov.uk/Resources/JCO/Documents/FJC/voc/Participation
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alternative to the skilled work of the Cafcass officer. It is not the task of the judge to 

ascertain the wishes and feelings of the child‟.
34

 But it did suggest that „the Cafcass 

officer could ask all children over the age of 7 years whether, and if so, how they 

would like to be involved in the court process‟.
35

 Various possibilities were: 

completing a needs, wishes and feelings statement with the Cafcass officer; writing a 

letter to the judge; visiting the court; meeting „a‟ but not necessarily „the‟ judge; 

meeting „the‟ judge; attending the proceedings; receiving a copy of the judgment; and 

separate representation.
36

 The Family Justice Review has taken this up in its Interim 

Report, which says that children „should as early as possible in a case be offered a 

menu of options, to lay out the ways in which they could – if they wish – make their 

views known‟.
37

 

 

One of the options was taken further in the Family Justice Council‟s Guidelines for 

Judges Meeting Children who are subject to Family Proceedings, approved by the 

President in April last year.
38

 This makes it clear that the purpose is „to encourage 

Judges to enable children to feel more involved and connected with proceedings in 

which important decisions are made in their lives and to give them an opportunity to 

satisfy themselves that the Judge has understood their wishes and feelings and to 

understand the nature of the Judge‟s task‟. In other words, it is for the benefit of the 

child rather than the judge or the forensic process: „It cannot be stressed too often that 

the child‟s meeting with the judge is not for the purpose of gathering evidence. . . . 

The purpose is to enable the child to gain some understanding of what it going on, and 

to be reassured that the Judge has understood him/her.‟ 
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  Para 13. 
35

  Para 17. 
36

  Para 9. 
37

  Family Justice Review, Interim Report, para 3.12. 
38

  Available at www.judiciary.gov.uk/Resources/JCO/Documents/FJC/voc/Guidelines . . .  

http://www.judiciary.gov.uk/Resources/JCO/Documents/FJC/voc/Guidelines
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While I understand the thinking behind this, and even more the concern that if the 

court takes over the responsibility for seeing and hearing the children, it might be 

used as an excuse for cutting back on professional involvement, I also think that it is a 

little unrealistic.  When I was a family judge, I was not often asked to see the child, 

but I do not remember ever having refused to see a child who had asked to see me, as 

long as I was reasonably confident that the child had indeed asked. I always enjoyed 

it. I sometimes learned something that I did not already know. And I usually felt 

better able to predict how things would go in future, for better or for worse. It may not 

have changed the decision I was going to make but it certainly made it easier to make 

it. In other words, meeting the child is also likely to be helpful to the judge, and to the 

other parties, as well as to the child. If we do not acknowledge this, we are once again 

seeing the child as the object rather than the subject of our decisions. 

   

The child’s evidence 

 

Until last year, the court‟s starting point was that it was undesirable for a child to have 

to give evidence in care proceedings (and for that matter in private law proceedings). 

Senior family judges had never known it to happen.
39

  

 

Then along came Re W (Children).
40

 The situation was a familiar one.  These were 

care proceedings about five children, a 14 year old girl and her four younger half-

siblings. She had made allegations about serious sexual abuse by her step-father. 

There was some independent support for these. She was currently living in foster care 

                                                 
39

  LM v Medway Council, RM and YM [2007] EWCA Civ 9, [2007] 1 FLR 1698.  
40

  [2010] UKSC 12, [2010] 1 WLR 701. 
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and would probably never return home, but the four younger children had also been 

taken into care and the real dispute was about whether it could be shown that there 

was a risk of harm to them in the future if they returned to live with their parents.  

 

The 14 year old had been interviewed as soon as the allegations were made. In the 

planned criminal proceedings, the video of this interview would stand as her evidence 

in chief, and she would be cross-examined over a live video-link. In care proceedings, 

however, the usual procedure is for the video to be admitted as hearsay evidence 

without cross-examination, subject to the usual self-warnings by the judge. This time 

the father challenged that and asked for her to be called for cross-examination. The 

judge refused, the Court of Appeal dismissed his appeal, but the Supreme Court 

allowed it (in double-quick time).  

 

We held that it was incompatible with the Convention rights to start with a 

presumption that the child should not be called. A fair balance had to be struck 

between the article 6 and article 8 rights of all concerned. We recognised that there 

were many reasons for not departing from the present practice, principally that 

proceedings which were there to protect the child from harm should not be turned into         

an instrument for causing her harm. We have all heard child psychiatrists condemn 

the abusive nature of giving evidence in criminal proceedings – they have been 

carefully trained not to put words into children‟s mouths but cross-examining 

barristers do that all the time. Research into the special measures introduced to help 

children and other vulnerable witnesses has shown that, although these have indeed 
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made the experience better for children, many still find it difficult and stressful.
41

 

Furthermore, there are already powerful deterrents preventing children from 

complaining of the abuse they have suffered. Children should not be further deterred 

from making complaints by the fear that they will have to give evidence if they do so.   

 

For these reasons, among others, counsel for the father did not urge that there should 

be a presumption the other way. He recognised the need to balance the advantages 

which calling the child to give evidence would bring to the determination of the truth 

and the damage it might do to her welfare or the welfare of any other child. We 

sketched out some of the relevant considerations on each side. In assisting the 

accurate determination of the case: whether the court would have to make findings in 

order properly to decide the issue which it had to decide; the quality of the evidence it 

already had; whether there would be anything useful to be gained from the child‟s oral 

evidence; the quality of the video‟d interview and the nature of any proposed 

challenge. In assessing the risk of harm to the child: her age and maturity; the lapse of 

time since the events in issue; the support or lack of support available to her; her own 

wishes and feelings about giving evidence; whether she might also have to give 

evidence in criminal proceedings; and the damage done if the court was unable to give 

her evidence much weight because it had not been challenged.  

 

We also discussed the ways in which the court might be helped to get at the truth 

without subjecting the child to the usual Old Bailey style of cross-examination. The 

court is not going to be helped by generalised accusations of lying, or by a fishing 

expedition taking the child through every detail in the hope that something will turn 
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  J Plotnikoff and R Woolfson, Measuring up? Evaluating implementation of Government 

commitments to young witnesses in criminal proceedings, Nuffield Foundation and NSPCC, July 2009. 
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up, or by intimidation which is mainly designed to pave the way for accusations of 

inconsistency in a future criminal trial. In other words, the object of the exercise is to 

improve the quality and reliability of the child‟s evidence. The family court has a free 

hand in how best to do this – it is not limited to the usual courtroom procedures or 

applying the special measures by analogy. It can control the questions put by counsel 

or insist that they are put by someone else.    

 

In short, we were very cautious. Our prediction was that the outcome of the balancing 

act „will usually be that the additional benefits to the court‟s task in calling the child 

do not outweigh the additional harm that it will do to the child‟.
42

 But that would be 

the result of the balancing exercise, not the starting point. In fact, when the case went 

back to the trial judge for the question to be decided again in the light of the Supreme 

Court judgment, she decided that the child should not be called to give evidence. Her 

later judgment on the facts showed how it was possible to reach a fair conclusion on 

all the evidence presented to her without doing so. Nevertheless, our decision will 

undoubtedly be seen as marking a considerable turning point and one which many 

family lawyers will not welcome. 

 

Conclusions? 

 

At present we are not used to seeing children in the family courts, whether as 

participants or witnesses. What if it were to become more routine? The main 

advantage would be that it would be less of a big deal for all concerned. As the 

Courts‟ Inspectorate have pointed out, the courts would have to become more user-

                                                 
42

  Para 30. 
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friendly for children. This would be a good thing for everyone. It is certainly the way 

in which the Family Justice Review is thinking.  

 

They quote a recent Council of Europe survey in which Ursula Kilkenny found that 

82% of children considered it important that they were heard and the great majority of 

those wanted to be heard directly.
43

 On the other hand, the NSPCC survey, Your shout 

too!, more than half did not want to go to court to hear their case, and only 19% 

wanted to meet the judge.
44

 Perhaps this is not surprising, given that courts in 

continental Europe are more used to seeing children, so presumably more people 

understand that this may well happen. The important thing is to facilitate their views 

being heard in the way in which they want them to be heard.  

 

There are still plenty of people who are not comfortable with the whole idea. They 

give some very convincing reasons. One is over-empowerment. One of our most 

respected child psychiatrists has argued that children common seek autonomy but 

rarely benefit from it.
45

 Another risk is coaching. Parents already put pressure on 

children to tell the Cafcass officer what the parents want them to say. People who 

remember the old days of wardship when it was routine for judges to see children are 

particularly concerned about this.   

 

It seems to me that these are risks however we try to discover the wishes and feelings 

of the child or to make her feel involved in decisions about her future. We do not 
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avoid them by entrusting the task to professionals. We just transfer them to someone 

else. It is, or should be, part of the training of a family judge to understand and 

evaluate the reasons why a child might be expressing a particular point of view, just 

as it is part of the task of any fact-finding judge to understand why the witnesses may 

be saying what they are saying.  

 

I suspect that the reason why we are so reluctant to bring children to court is not a 

concern for the children but a concern for ourselves. Should not the right answer to 

the child‟s question – „Can you hear me, Your Honour?‟ – be „loud and clear‟?  


