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Name:   Association of Lawyers for Children 

 

Details: The Association of Lawyers for Children [“ALC”] is a national association of 

lawyers working in the field of children law.   It has over 1200 members, mainly 

solicitors and family law barristers who represent children, parents and other adult 

parties, or local authorities. Other legal practitioners and academics are also 

members.  Its Executive Committee members are drawn from a wide range of 

experienced practitioners practising in different areas of the country.  Several 

leading members are specialists with over 20 years experience in children law, 

including local government legal services.  Many have written books and articles 

and lectured about aspects of children’s law, and several hold judicial office.    

 

The ALC exists to promote access to justice for children and young people within 

the legal system in England and Wales in the following ways: 

(i)   lobbying in favour of establishing properly funded legal mechanisms to 

enable all children and young people to have access to justice;  

(ii) lobbying against the diminution of such mechanisms;  

(iii) providing high quality legal training, focusing on the needs of lawyers and 

non-lawyers concerned with cases relating to the rights, welfare, health and 

development of children; 

(iv)  providing a forum for the exchange of information and views involving 

the development of the law in relation to children and young people;  

(v) being a reference point for members of the profession, Governmental 

organisations and pressure groups interested in children law and practice.    

 

The ALC is automatically a stakeholder in respect of all government consultations 

pertaining to law and practice in the field of children law. 

 

Contact Details: 

 

ALC 

PO Box 283 

East Molesey  

KT8 0WH 

 

Tel: 020 8224 7071 

 

Website: www.alc.org.uk 

 

Email: admin@alc.org.uk 
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SECTION A – GENERAL OBSERVATIONS 

1. We have been invited to address the following issues in relation to the Family Justice 

Review’s recommendation that “courts should refocus their scrutiny of the care plans on the core 

issues of whether the child is to live with parents, other family or friends, or be removed to the 

care of the local authority”, and to address three particular questions, namely: 

 How can we ensure that care plans are of sufficient quality? 

 If the court role of scrutinising care plans is to be rolled back, how can we ensure 

sufficient scrutiny of care plans? 

 How can existing structures in the courts and local authority be used to support the 

development of the care plan and ensure that the child has the best experience possible? 

 

2. Before addressing these three questions, we wish to make the following observations. 

 

3. In responding to the interim report of the Family Justice Review we made it very clear 

that we profoundly disagreed with this proposal
1
.   Our detailed reasons for that were set out in 

paragraph 9 of that response, a full copy of which forms Appendix 1 to this evidence to the All 

Party Parliamentary Group.   In giving those reasons we also referred to an article directly on this 

subject which was published in Family Law for July 2011, and this is reproduced at Appendix 2.   

We would invite members of the All Party Parliamentary Group to read both paragraph 9 of 

Appendix 1 and Appendix 2, when considering our written evidence. 

 

                                                 
1
 As specifically acknowledged in the final report of the Family Justice Review at paragraph 3.20. 
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4. We remain of the view that the law provides, and has provided since March 

2002 when the House of Lords gave judgment in Re S; Re W, very clear guidance 

specifically intended to ensure that courts do not trespass on the functions of the local 

authority in particularising and implementing a child’s care plan.   

 

5. In their interim report, the Family Justice Review panel had observed
2
 that the 

question of how much detail a court requires “is not an easy line to draw”.   Neither in 

the interim report nor in the final report did  the Family Justice Review’s panel feel 

able to comment upon Lord Nicholls observation, in Re S; Re W
3
 that: 

“Cases vary so widely that it is impossible to be more precise about the test to be applied 

by the court when deciding whether to continue interim relief rather than proceed to make a 

care order.  It would be foolish to attempt to be more precise.” 

 

Yet in their final report the Family Justice Review panel state
4
: 

“However, our proposal would modify (Re S; Re W) in so far as it would specify what is a sufficiently 

firm and particularised plan.” 

No details of this proposal are given. 

 

6. Accordingly we await the draft legislation fleshing out the Family Justice 

Review’s proposal with interest, and will certainly wish to comment constructively on 

its contents, but in the meantime our Association’s view remains that “to proceed to 

legislate now, in order to overrule the clear principles set out by the House of Lords in 

                                                 
2
 At paragraph 4.159. 

3
 At paragraph 100 of the judgment. 

4
 At paragraph 3.34. 
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Re S; Re W, would surely represent the triumph of wishful thinking over 30 years of 

practical experience”
5
. 

7. We are not aware that either the Family Justice Review or the Ministry of Justice has 

carried out any research with a view to ascertaining the extent to which care cases are prolonged 

by what might be regarded as unnecessary dotting of Is and crossing of Ts in local authority’s 

care plans.   This is hardly surprising given that no one has yet been able to suggest which bits 

are unnecessary – something which will only become clear when the draft legislation is 

published.   The collective experience of our membership
6
  is that the great majority of cases are 

not held up at all, since appropriate amendments to the care plan are dealt with between IRH and 

final hearing, and frequently as part of the final hearing negotiations. We have given, at 

paragraph 9 of Appendix 1, some examples of the small minority of cases which have indeed 

been prolonged because of concern over the adequacy of the care plan.  Unsurprisingly, in our 

view, there is no discussion in the Family Justice Review’s final report about these examples, or 

why the Review panel disagreed with our analysis. The only reference made to this group of 

cases states
7
: 

“Respondents cited examples where they believed the care plan would have been incomplete or 

inadequate were it not for the court.” 

We suggest that one has only to read the examples we provided to the Review, at  

paragraph 9 of Appendix 1 to this written evidence to see how inadequately the 

Review dealt with this issue, brushing it aside, in effect, in the following paragraph
8
 

where the panel states: 

                                                 
5
 Appendix 2, concluding sentence. 

6
 A large proportion of whom have more than twenty  years experience in dealing with such cases. 

7
 At paragraph 3.28. 

8
 Paragraph 3.29. 
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“Care planning is bound to be difficult and uncertain.  Many plans change after the care 

order – inevitable if children are in care for many years.  It would be concerning if they did 

not…” 

 

8. The law ought to be changed on the basis of evidence based research, and not an 

aspiration that social workers produce better care plans.  It surely is not enough for the Family 

Justice Review to have observed
9
: 

“We are not aware of any research on whether changes to the detail of local authority care plans 

ordered or induced by the court process lead to better outcomes for children.” 

In our view the appropriate way forward would have been to recommend that such 

research be carried out, and for the Ministry of Justice to have commissioned 

appropriate research.  

 

9. Having made our reservations clear, we turn to the three questions we have been invited 

to address.   We do so on the basis that it is contemplated that these issues are to be the subject of 

legislation, and so the full questions should be: 

 How can Parliament legislate to ensure that care plans are of sufficient quality? 

 If the court role of scrutinising care plans is to be rolled back, how can Parliament 

legislate to ensure sufficient scrutiny of care plans? 

 How can existing structures in the courts and local authority be used to support the 

development of the care plan and ensure that the child has the best experience possible? 

We deal with these in turn in sections B to D below. 

 

                                                 
9
 At paragraph 3.30. 
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B.    HOW CAN PARLIAMENT LEGISLATE TO ENSURE THAT CARE PLANS  ARE 

OF SUFFICIENT QUALITY? 

1.  Clearly those organisations involved in social work practice will be of assistance here, 

but projects like the Tri Borough Pilot in London demonstrate that having an identified person 

responsible for case management and over viewing documents filed with the court can assist in 

ensuring the right and complete information is before the Court. The following changes might 

well serve to improve the quality of plans: 

 Requiring care plans to be signed off by a social worker of appropriate seniority 

and experience; 

 Requiring that the child’s Independent Reviewing Officer [“IRO”] be consulted as 

to the contents of, and sign off, the care plan. 

 

2. Appropriate amendments to reflect such changes could be made to the current 

regulations
10

.  

 

3. We would comment that amending a care plan is not necessarily a reflection on quality, 

which is something of a critical form of words.  In most cases it is not a question of poor drafting 

or of inadequate thought being put in to the plan presented, but that the input of all (and not least 

the court) can result in an improved plan. It is not an implied criticism of the Local Authority but 

rather a commitment by all to setting the right things in place be it contact, placement, education  

or therapy issues for that individual child or young person. In complex cases (e.g. where parents 

have mental health concerns and children have  psychological/developmental problems) it is 

                                                 
10

 Regulations 4 to 6 of the Care Planning, Placement and Case Review (England) Regulations 2010 S 2010 No 

959. 
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frequently not possible to determine these latter issues until child and family psychiatric 

evidence is filed – and that is usually towards the latter part of proceedings.  Such evidence and 

expertise is however in assisting courts and professionals to determine the question of ‘where do 

we go from here’.  It is imperative therefore that Parliament ensures this avenue of expertise 

remains available to support the work of courts and social workers in achieving the plan best to 

serve the needs of the child.  

 

4. The evolution of the care plan to its final version often comes after negotiation and 

collaboration between all concerned.  It is the outcome of evidence heard, judgments made by 

the court, the views of the social work and other professionals, the Guardian, the IRO,  the 

family and importantly young people themselves, where possible. It is a living document that has 

to evolve as the child’s circumstances change, while still incorporating all that has been learned 

about the child during the court process.   That process would be failing that child if the care plan 

does not work in that way. It sets the path for the future and for those working with the child in 

the future, including the IRO, (the only potential voice for the child after final order), the new 

social work team (as most cases transfer at this point).  It also sets the expectations for the 

family, the carers and the child or young person themselves.  The responsibility for planning for 

the child moves, at this critical stage, from a group of people with considerable experience of the 

individual child, to those who are new to the child. The care plan, the outcome of careful 

collaboration by those involved in the care proceedings and approved by the court, is the key to 

effective planning for the child’s future. Its significance, therefore cannot be underestimated.   
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C. IF THE COURT ROLE OF SCRUTINISING CARE PLANS IS TO BE ROLLED 

BACK, HOW CAN PARLIAMENT LEGISLATE TO ENSURE SUFFICIENT 

SCRUTINY OF CARE PLANS? 

1. As will be apparent from our observations at paragraphs 4 to 6 above, we are unsurprised 

that this question is being asked.   

2. Whilst we do not think legislation is necessary (because, we say, the law is clear)  it 

would be possible to provide some statutory endorsement of the Re S; Re W approach, namely, 

as quoted in the final report of the Family Justice Review
11

: 

“…when deciding to make a care order the court should normally have before it a care plan which 

is sufficiently firm and particularised for all concerned to have a reasonably clear picture of the 

likely way ahead for the child for the foreseeable future.” 

 

3. An appropriate amendment could be made, for example, to section 31(3A) of the 

Children Act 1989
12

 by adding at the end the words “which is sufficiently firm and particularised 

for all concerned to have a reasonably clear picture of the likely way ahead for the child for the 

foreseeable future.” 

 

D. HOW CAN EXISTING STRUCTURES IN THE COURTS AND LOCAL 

AUTHORITY BE USED TO SUPPORT THE DEVELOPMENT OF THE CARE PLAN 

AND ENSURE THAT THE CHILD HAS THE BEST EXPERIENCE POSSIBLE? 

1. We touched on this issue in responding to the interim report of the Family Justice Review 

– please see Appendix 1, paragraph 16.3.  We referred to the current IRO handbook’s guidance, 

                                                 
11

 At paragraph 3.15. 
12

 Which reads : “No care order may be made with respect to a child until the court has considered a section 31A 

plan.” 
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the fact that observance of the guidance is known to be very patchy, the fact that the guidance 

has no teeth, and that the current regulations add nothing useful.   We went on to state: 

“The time may indeed come, if reforms proposed by the Munro report are implemented, and if the 

IRO role develops in the way envisaged in the Review’s interim report
13

 when “the proper balance 

between the [court’s] need to satisfy itself about the appropriateness of the care plan and the 

avoidance of ‘over-zealous investigation into matters which are properly within the administrative 

discretion of the local authority”
14

 may shift considerably in the direction that the Review 

proposes, with  a clearer division of responsibilities between social worker, children’s guardian 

and IRO emerging naturally as a result of  gradual change in practice.  The “temperature” of this 

change could be taken from time to time by way of research carried out on behalf of the Family 

Justice Service, and appropriate guidelines issued from the President’s office.” 

This remains our view.  

 

2. In its final report, the Family Justice Review made a number of suggestions intended to 

improve the quality of functioning of the present structures
15

, namely: 

 Ensuring caseloads for IROs are in accordance with published guidance; 

 The provision of regular reports by IROs to the DCS/DSS and Lead Member within the 

authority on work undertaken and outcomes; 

 Local Safeguarding Children’s Boards should receive reports analysing the operation and 

effectiveness of dispute resolution and escalation by IROs within the relevant local 

authorities; 

 Provision of the information referred to above to courts; 

                                                 
13

 Paragraph 4.268. 
14

 Wall J (as he then was)  in Re J(Minors)(Care: Care Plan) [1994] 1 FLR 253,262. 
15

 At paragraphs 3.115 to 3.119. 
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 Provision of information to judges, including information from IROs about what has 

happened to children who have been subject to care proceedings; 

 Joint training initiatives and better protocols for joint working and provision of 

information between IROs and Children’s Guardians. 

 

3. We agree that all the proposals set out in the above paragraph are useful in moving 

towards a position where, in time, the Family Justice Review’s and government’s aspirations are 

met, with the results that fewer care cases require courts to focus attention on deficiencies within 

the care plan for a child.  However, this process will, we think, take a considerable amount of 

time, and in any event it will be largely ineffective unless robust steps are taken to ensure the 

independence of IROs from pressure and improper interference from their employing local 

authorities.   The shortcomings in the way in which the IRO system has operated in practice was 

the subject of detailed scrutiny by Mr Justice Peter Jackson in a very recent case
16

, and we would  

recommend that the members of the APPG read the relevant part of his judgment (paragraphs 

168 to 217). 

 

4. Previous legislation intended to help address these issues languishes on the statute books, 

not in force
17

.   

 

5. Many changes to the structure and operation of the courts have been announced, and are 

expected to be made within the next two years.   For change to have the best chance of success 

we are firmly of the view that it should be incremental, and subject to regular evaluation.    We 

                                                 
16

 A and S (Children) v Lancashire County Council [2012] EWHC 1689 (Fam). 
17

 E.g. section 11 of the Children and Young Persons Act 2008. 
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suggest that no further legislation be contemplated until the present round of structural changes, 

rule changes and guidance has been implemented and its effect properly evaluated.    

 

 

 

APPENDICES 

Appendix 1 is ALC’s response to the interim report of the Family Justice Review dated 22nd 
June 2011 
  
Appendix 2 is Care Planning and the Family Justice Review by Alan Bean dated July 2011 

 

 


