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ALC RESPONSES TO THE CHILDREN AND FAMILIES BILL 
. 

 

Clause 1 - Amends s22C CA 1989  
 

Where the Local Authority (LA) is considering adoption (note – this is a much earlier stage 

than “satisfied a child should be placed for adoption”, which is the point when application is 

made for a placement order), it must consider placing with dual-approved foster 

carer/adopter.  This is essentially concurrent planning, as used in the Coram etc schemes. 

However, the duty to consider family placements in s22C(7)(a)- (9), the duty to place close to 

home, school and sibling(s) and in any event within the LA’s area etc will not apply.   
 

Thus, for example, if the LA is considering three options as part of its concurrent planning:- 

 Return to Mum (but this is unlikely)  

 Placement with (say) Grandma, who is still being assessed as a possible Special 

Guardian and is likely to be assessed as suitable  

 Adoption 

 

Adoption is being considered as part of the parallel planning, so the new provision appears to 

mean that the LA will have a duty to consider placing with dual-approved foster/adopters, 

who could live some distance away outside the LA’s area.  There will   Result – contact is 

likely to be problematic and may be much less frequent.  By the time that Grandma has been 

assessed as suitable for SG, the child will be settled with potential adopters.  The court will 

then be presented with a fait accompli. 
 

The risk could be reduced by requiring the LA to consider a concurrent placement but 

retaining a requirement to consider placement with family members where these have not yet 

been ruled out. That would ensure all options for the child are given equal weight and 

consideration  

 

Clause 2 - Removes the requirement to “give due consideration to the child’s religious 

persuasion, racial origin and cultural and linguistic background” when placing a child for 

adoption in England.  This is a sledgehammer to crack a nut.  The Guidance has already been 

amended to make it clear that children should not be denied adoption because a precise ethnic 

match cannot be found.  That addressed the perceived problem we would suggest that 

completely ditching the requirement to consider any of these issues is going too far.  It cannot 

be right that the LA is under no duty to consider these issues (save for the far more general 

duty to consider “background” as part of the Welfare Checklist) 
 

The Clause also removes the requirement to consider religious issues.  Many birth parents 

express views about the religious upbringing that their child should receive – frankly, it is one 

of the few things where their views carry any weight.  If a Roman Catholic birth parent wants 

their child placed in a similar household, should the Agency be free to ignore that?  This has 

long been seen as important e.g. see Adoption of Children Act 1949, s3(2): 
 

“The consent of any person to the making of an adoption order in pursuance of an 

application may be given (either unconditionally or subject to conditions with respect 

to the religious persuasion in which the infant is to be brought up)…” 
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Clause 2 - Repeal of requirement to give due consideration to ethnicity 

 

We do not agree with simply repealing this requirement and agree with the House of Lords 

Select Committee on Adoption's proposal of expressly including religious persuasion etc 

within s1(4) Welfare Checklist  Adoption and Children Act 2002. This approach is supported 

by the evidence we and other organisations gave to the Committee and is a better way to 

approach the matter. 

 

Clause 4 - Deals with personal budgets and direct payments in relation to adoption 

support.   

 

Setting up and administering direct payments will place a burden on adopters at a time when 

they already have enough to do.  However, the Clause gives them the option to choose to 

receive services instead, so that is less of a concern (provided that LAs do not pressurise 

adopters into agreeing to direct payments). 
 

Is there any evidence that there is a marker out there for these services?  All adopters of 

looked-after children are eligible for assessment for services, but often not many receive 

services other than: 

 Financial allowances – which by definition are already paid direct  

 Support groups  

 Help with indirect contact through the “letterbox scheme” – which we suggest is not 

suitable for personal budget/direct payment because:  

o It involves contact with birth parents, raising information security and even 

personal safety issues  

o The small amount of work involved in managing one arrangement would 

make it uneconomic to contract on an individual basis  

o Most importantly, this is a service that impacts on birth parents, who have a 

legitimate expectation that letterbox contact will be promoted. 
 

The Regulations provide for a number of other services to be included in adoption support, 

but they are quite specialised and the numbers of families receiving them are small.  Is there 

going to be a viable market in these services that families can access?  Is there is no 

functioning market, how will prices (and thus the amount of the payments) be determined? 

Further funding for such services is not ring fenced, and there are no guarantees about what is 

actually affordable, so a degree of uncertainty remains.  There is concern that many Adopters 

are unaware of the support they are entitled to, and experience varies across the country. 
 

Clause 5(1) – Adoption Support Services 
 

The list of people who are entitled to information should include “any person who has given 

notice of intention to adopt a child pursuant to section 44”.  This group is arguably already 

covered by 5(1)(b), but it would be helpful if it is made clear. 
 

Clause 6 – The Adoption Act and Children Register 
 

Again, the point at which LAs will be expected to start family finding is being moved 

forward from the “should be placed for adoption” stage to the “considering adoption” stage.  
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Parents may perceive this as prejudging the outcome.  It creates a culture where the child has 

only one direction of travel.   
 

McFarlane J explained the dangers of premature advertising etc in Re K (Adoption: 

Permission to Advertise) [2007] EWHC 544 Fam [2007] 2 FLR 326 
 

Clause 7 – Contact: Children in care of Local Authorities 
 

This dilutes the presumption in favour of contact where a child is in care.  The duty to allow 

reasonable contact will only apply subject to the general duty to safeguard and promote the 

child’s welfare.  What is this for?  If a particular contact arrangement is not conducive to the 

child’s welfare, then it falls outside the scope of “reasonable contact”.  If the child’s welfare 

requires that there is no contact, then that is already a ground for refusal.  Where is the 

evidence that LAs are allowing children to have contact that is causing them harm?  If there 

is none, then there is no need to make the legislation more restrictive than it is. 
 

Clause 8 – Contact: Post Adoption 

 

The court has an existing duty to consider contact at the point of making an Adoption order.  

We would support moves that ensure this happens and encourages creative thinking about 

contact methods and encompasses not just parents but extended family and very importantly 

siblings.  Generally if a placement order is in place, the child is not routinely represented and 

so we are concerned about how their views are to be put before the court.  Whilst the Clause 

allows the child to apply, how will he/she?  Who informs them of their right to do so and 

would public funding be available?  Other individuals would need to pass a leave test, will 

legal advice or public funding be available to assist such individuals?  
  

Clause 10 - Family mediation information and assessment meetings 

 

We hope that the Family Procedure Rules will make sensible exceptions to the requirement 

that a person attend a MIAM before issuing an application e.g. in situations of emergency but 

we wonder whether a catch-all provision should be included in the primary legislation e.g. 

that 'a person must attend a family mediation information and assessment meeting unless to 

do so would be contrary to the welfare of C'.  

 

Clause 11 - Welfare of the child: parental involvement 

 

The media coverage of the proposal that there be a statutory presumption in favour of shared 

parenting deluded many parents into thinking that they had a 'right' to a 50% share of their 

child's time or, at the very least, contact. We anticipate that the introduction of a statutory 

'presumption of parental involvement' will lead to similar levels of misunderstanding.  This 

will not be helped by the 2-stage test for ascertaining whether the presumption applies/can be 

rebutted (Clause 11(3)).  The test is confusing for us, so we anticipate the increasing numbers 

of self-representing parties will also find this confusing.  The combination of these factors 

will create an increase in fruitless litigation at a time when the Family Courts can ill afford it. 

The removal of public funding for the majority of such cases, could lead to a “perfect storm” 

in private law family proceedings, with increased unnecessary and emotionally damaging 

litigation and more conflict; increasing pressure on the court system and poor outcomes for 

children.  As an organisation that focuses on the voice of children in proceedings, we are 
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concerned that they have no voice here.  We are concerned that the emphasis is being shifted 

from focusing on the welfare of the child. 

 

Clause 12 - Child arrangements orders 

 

We remain concerned that these 'arrangements orders' are not going to solve the perceived 

problem of 'residence' and 'contact' orders creating 'winners' and losers'. 'Child arrangements 

orders' still distinguish between who the child 'lives' with as opposed to 'spends time' with as 

opposed to 'otherwise has contact' with. Do 'lives with' and 'spends time with' equate to 

'residence' and 'contact'? If so, what's changed? If not, what do they mean and isn't that 

confusion likely to lead to unnecessary litigation? What is increasingly happening in the 

Family Courts is that shared residence orders are being made, even when there is nowhere 

near an equal split of time, in order to 'emphasise the importance of both parents' roles within 

their child’s life.  The Courts can find ways of avoiding creating the impression of a 'winner’ 

or a 'more important parent' without wholesale legislative change. The concept of equal 

parental responsibility needs to be promoted, and people educated to appreciate that is the 

key to full involvement of parents in a child’s life and upbringing, not divisions of time.  

These new wordings will further undermine that and by referring to concepts of “ time” and “ 

live with” could go some way to make it even worse!. At the same time, there is a limit to 

what both the Courts and statute can do to prevent parents feeling like one of them has 

won/has more power.  The removal of public funding for the majority of these cases will 

mean a likelihood of protracted litigation in such cases, as mentioned above. 

 

Clause 13 - Expert evidence 

 

The perception had been that experts were being involved on spurious or weak Human Rights 

grounds, whilst we have no reason to believe that is actually the case, we fail to see how this 

clause addresses that mischief. The updated Practise Direction of 31 January 2013, addresses 

this issue more fully, and we believe that is the appropriate mechanism for addressing this 

issue, rather than primary legislation. 

 

Clause 14 - Care, supervision and other family proceedings: time limits and timetables 

 

In addition to our general disquiet about the 26 week timetable, we are disappointed that the 

Bill has not taken into account the Justice Committee's suggestion that there be greater 

flexibility over granting extensions to the 26 weeks. As it stands, the Court will only be able 

to grant extensions for up to 8 weeks on any given occasion even if it is clear that, for 

example, an extension is needed for an assessment that will take longer than 8 weeks. 

Assuming the Court grants the extension, it will be a waste of time and money for an 

application to be made and formally considered to extend it again. 

We remain concerned that, if there is insufficient time within proceedings for proper 

assessment and care planning, then that work will be done by local authorities before they 

issue.  This causes two problems: 

 

 Parents' role and legal representation are limited in the pre-proceedings stage, placing 

parents at a disadvantage, and the child has no independent representation in pre-

proceedings 

 Without a court and Guardian to monitor timescales, these steps are likely to take 

longer than they would take within the court process.  This will prolong the child's 
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overall journey from initial intervention to final decision.  These timescales are not 

monitored in the same way as care proceedings.  There are time limits for initial and 

core assessments but: 

o these timescales are heading for abolition/replacement under the Munro 

agenda 

o in most cases, the core assessment is only a part of the story. 

 Where the child is looked after, there will be an IRO whose job includes challenging 

drift, but in many cases, children are placed with family members and are not treated 

as looked after, so there is no IRO. 

 

Properly assessing the family and looking at the whole picture for a child takes time.  The 

majority of children removed into care either return home or are placed within the wider 

family.  Adoption is not the right outcome for all children, and the over-zealous tightening of 

time frames is not the approach that will improve outcomes for children.   

 

Clause 15 - Care plans 

 

The evolution of the care plan to its final version often comes after negotiation and 

collaboration between all concerned.  It is the outcome of evidence heard, judgments made by 

the court, the views of the social work and other professionals, the Guardian, the IRO, the 

family and importantly young people themselves, where possible. It is a living document that 

has to evolve as the child’s circumstances change, while still incorporating all that has been 

learned about the child during the court process.   That process would be failing that child if 

the care plan does not work in that way. It sets the path for the future and for those working 

with the child in the future, including the IRO, (the only potential voice for the child after 

final order), the new social work team (as most cases transfer at this point).  It also sets the 

expectations for the family, the carers and the child or young person themselves.  The 

responsibility for planning for the child moves, at this critical stage, from a group of people 

with considerable experience of the individual child, to those who are new to the child. The 

care plan, the outcome of careful collaboration by those involved in the care proceedings and 

approved by the court, is the key to effective planning for the child’s future. Its significance, 

therefore cannot be underestimated and to seek to limit that only lead to poor outcomes for 

children and young people. 

 

Clauses 26, 31 and 33 may help with care planning for those children that they apply to 

(those children who currently have SEN statements) 

 

 

 

15 February 2013 


