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The annual Hershman/Levy Memorial Lecture will be held this
year at St Philips Chambers, Birmingham on Thursday 28 June.
Mrs Justice Parker has kindly agreed to deliver the lecture which will
start promptly at 6.00pm. There will be drinks and canapes afterwards
and the event will be accredited with 2 CPD hours.

Presentation of the Outstanding Newcomer in the Field of
Children Law award will be made during the event. If you know
someone whom you think is an exceptional newcomer to the field
of children law then please nominate them now. Maybe they have
demonstrated an ability for supporting clients, have researched points
of law, have helped with training, developed new ideas and initiatives
or represented parties in a particularly noteworthy case.

THE HERSHMAN/LEVY
MEMORIAL LECTURE 2012

IN MEMORY OF DAVID HERSHMAN QC AND ALLAN LEVY QC

Venue: St Philips Chambers Location: Birmingham
Time: Thursday 28 June

CPD Points: 2 CPD points

To register your interest and receive the conference programme
when it is available, please email admin@alc.org.uk
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Outstanding Newcomer in the
Field of Child Law

ALC Award 2012

Now in its eighth year, the ALC’s Outstanding Newcomer in the Field of Child Law
Award in memory of David Hershman QC is looking for its 2012 winner. The aim of the
award is to recognise the contributions of newcomers to the field of child law and to
encourage them to continue to play an active role in shaping the future. Previous
nominations included university students, barristers and solicitors.

If you know someone whom you think is an exceptional newcomer to the field of child law
then please nominate them now. Maybe they have demonstrated an ability for supporting
clients, have researched points of law, have helped with training, developed new ideas and
initiatives or represented parties in a particularly noteworthy case.

Mrs Justice Parker, who will deliver the lecture, will present the winner with the award at the
Hershman/Levy Memorial Lecture on Thursday 28 June at St Philips Chambers Birmingham.

Eligibility:

• Nominees must be solicitors, barristers, trainees, pupils or students
• Nominees must have been working in the field of child law for 5 years or less.
• The proposer must feel that the nominee has made a contribution to good

practice, facilitating children’s voices or the development of the field of child law.

How to nominate someone:

• Entries must be in the form of 250 – 1000 words identifying relevant achievements
and/or characteristics.

• Nominations must make it clear that the nominee has been working in the field
of child law for 5 years of less.

• Nominations must include full contact details for both the nominee and their
proposer.

• Entries must be received by close of business on Friday 14 June 2012
• Please send entries via email to admin@alc.org.uk

For further details or if you have any queries please do not hesitate to contact
Julia Higgins, ALC Administrator on 0208 224 7071 or by email admin@alc.org.uk
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In 1984, the role of the guardian ad litem in care
proceedings was created. The catalyst was the
death of Maria Colwell in 1973, at the age of
seven. The court had returned Maria to the care
of her mother, assured by the local authority
that it was safe to do so. She was later killed by
her mother’s partner. The enquiry into Maria’s
death found that two of the main causes were
poor communication between agencies, and
inadequate training of social workers in child
protection. It was decided that thereafter, every
child who was involved in care proceedings
should have the status of a full party to the
action, and be represented by an independent
court-appointed guardian and a specially
qualified children’s solicitor. The tragedy of
Maria Colwell was to be the last time that the
wishes and feelings of the child were drowned
out by the voices of the local authority and the
parents.

The new system of child representation was widely
regarded a great success. A senior echelon of social
workers became self-employed guardians ad litem.
The guardian was appointed at the commencement
of the case and stayed with it until the end. If the
same child or family returned to court, the same
guardian would usually be re-appointed, giving
valuable continuity to the court. The guardians were
administered by local panels. National standards and
detailed guidelines for guardians were published by
the Department of Health. Guardians underwent
regular appraisal and peer-reviewed one another’s
work. More senior practitioners mentored new
entrants to the service, bringing on the next
generation. Guardians worked closely with the
children’s panel solicitor in what came to be known
as the “tandem model”.

In July 1998, the government consulted on reform of
the court welfare services. Its research findings were
published in July 1998, in “Support Services in
Family Proceedings: Future Organisation of
Court Welfare Services” (DoH, Home Office,
Lord Chancellor’s Department). One of the key

findings was that guardians were highly qualified
and experienced:

“One characteristic of most of the current
practitioners is the length and breadth of
their expertise in family, child and court-
related areas, linked to formal academic
qualifications.” (para 3.28)

It was also common ground that guardians offered a
very high level of service to the children and the
courts:

“The current services provided by the Family
Court Welfare, Guardians ad Litem and the
Official Solicitor’s Office are highly regarded
by the courts and many other agencies with
whom they have contact. This is also
evidenced by inspection reports of the
Family Court Welfare and the Guardian
Services. That professionalism is recognised
and valued. It needs to be sustained and
where possible enhanced.” (para 1.6)….The
role of the guardian ad litem in particular is
widely regarded as one of the major success
stories of the Children Act.” (para 4.4).

The system was flexible and cheap to run. In March
1998, there were an estimated 1,011 guardian panel
memberships in England, although the exact number
of guardians is unknown, as some belonged to more
than one panel. Of this total, 843 (about 80%) were
self-employed. The pay was modest – a maximum of
£23 per hour for inner London guardians.
Administrative costs rarely rose above 15-20 % of
the total national budget. In England and Wales
there were 70 designated panel managers,
supported by 92 clerical and administrative staff
(paras 1.24 and 1.25). The total budget for the
guardian service was £26 million, of which £18.5
million (70%) was spent on guardians’ salaries, fees
and expenses (para. 5.6).

There was high morale amongst guardians, and if
one area had a surge of cases, guardians from
neighbouring areas would be called upon to bridge
the gap. Waiting lists were rare and quickly
absorbed. Judges and magistrates relied heavily on2
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guardians, who gave independent and child-centred
advice to the court. They also usually had sufficient
skill and experience to identify families who had
been written off too soon, or alternatively those who
had developed collusive and manipulative
relationships with less experienced social workers.

But not everyone was happy. Social work
departments often resented the guardians
parachuting in, at what they regarded as the final
stages in the case, criticising the work done or not
done, seeking further assessments, and coming up
with a different plan for the child. Tony Blair’s
Cabinet Review on Adoption (July 2000) noted
that “There are considerable frustrations
between Guardians ad Litem and judges on the
one hand and social workers on the other….
Social workers often take the view that
Guardians who are qualified social workers
(although not always experienced in adoption
or child care) are exceeding their remit and
second guessing the work of the local
authority…..Guardians on the other hand
report that social workers have often not done
sufficient or satisfactory work and where they
have, do not have the experience or training to
persuade the court. There is significant support
for this view amongst the judiciary.” (paragraph
3.36)

Guardians who disagreed with social workers were
seen as gamekeeper turned poacher by local
authorities. In many authorities, the issuing of care
proceedings marks the end of any attempt to work
with the family. Parents and social workers by this
point are often mutually disengaged and
entrenched. The guardian could come to a different
view, either due to her greater experience and skill,
or because the family was prepared to trust the
guardian, or even the judge, but not the social
worker. Often the guardian simply undertook some
old- fashioned social work investigations which had
never been done –for example, talking to an
estranged father and his family, or visiting an aunt
who wished to care for the child. Social workers
were often constrained by workloads or managers
from doing this work themselves, and resented the
guardian’s freedom to investigate and her
undoubted prestige in court.

On the other hand, parents and their lawyers felt
that many guardians were too local authority-
minded, and too readily agreed with the local
authority. There was certainly more evidence for this
view. In most cases, the guardian agreed with the
local authority that there needed to be a care order.
However, the plan for the child was the
battleground. The judge could not grant a final care
order unless s/he was satisfied that the plan for the

child was the best achievable, and if the guardian
was against the plan, it was unlikely to get past the
judge. Accused by parents of being in the local
authority’s pocket, and by local authorities of being
high-handed mavericks, the guardians were clearly
doing something right.

What makes a good guardian? One local authority
solicitor summed it up nicely when he said that a
good guardian “sticks her nose in and sticks her
neck out”. The best guardians are part child expert,
part therapist, part social worker, and part detective.
Pre- Cafcass, the average guardian had 10-15 years’
experience, with common areas of expertise
including social work, adoption and fostering,
probation, academic research, child mental health
services and psychotherapy. For their modest hourly
rates (currently the top rate is £33 an hour in inner
London), the self-employed guardians brought
thousands of years of experience into the family
justice system. Judges and magistrates, faced every
day with difficult decisions about the future of
children, were all too familiar with poor local
authority practice and decision-making. The
guardians met a significant need and did it well.

However, the government’s drive to save costs and
to offer a more uniform and managed service, led to
the formation of a new national body. On the 1st

April 2001, in what has proved to be a sad day for
children in court proceedings, the services of the
guardians, and of the court welfare officers who
reported to the court in private family proceedings,
were placed under the control of the Children and
Family Court Advisory and Support Service
(CAFCASS).

Cafcass is now in its 11th year. It is the view of almost
all who work in the family justice system that
Cafcass has been a failure. Its top-heavy but
ineffective management culture, combined with its
hostility to the independence and status of the
guardian, have had a disastrous effect on the
independent representation of children. From its
inception, Cafcass has undermined the professional
standards, capacity and morale of the pre-existing
service, one which its own senior executives refer to
ironically as “the Golden Age”. Cafcass is now a
replica of a failing local authority, but on a national
scale. There are serious restrictions placed on the
amount of work guardians can undertake, and
seeing the child is not a priority. So-called
“proportionate working” is enforced. In March
2011, Cafcass’s chief executive gave evidence to the
House of Commons Select Committee that it was
not necessarily important for guardians to visit a
child if he was under the age of six years, or to read
social work files, which he characterised as being
“difficult”.
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There are still chronic delays in the substantive
allocation of new cases to guardians who can
actually begin the work, despite Cafcass’s continued
use of “duty” systems, and creative use of the term
“allocated”. Guardians are now informed by email
that they have been “allocated” 5 or 6 new cases,
when there is no hope of them beginning work on
them for some time. They are now expected to
handle caseloads of 25-30 instead of 12 to14, which
was the agreed reasonable caseload at Cafcass’s
inception.

Although one of the principal aims of government in
establishing Cafcass was to produce savings through
a unified and managed service, Cafcass now spends
at least a third more to run two services than the
total cost of the three services which preceded it –
currently £138 million as opposed to £66.5 million in
1998. Adjusted for inflation (44% RPI from 1998 to
2011), the old and superior service would now cost
£95.76 million, including the work of the Official
Solicitor’s office. There has been a cost increase in
real terms of more than a third, in order to provide a
significantly worse service to children in court.

Cafcass blames its failures on “the relentless surge”
in demand for public law reports since the death of
Baby P. In fact, the demand for public law guardians
in care cases is broadly the same as it was in
1997-1998. The number of care cases requiring a
guardian in 1998 was 8,900; in 2010 it was 8,827.
In 2011, it was 9,147.

From its inception, Cafcass was opposed to the use
of self-employed guardians, and the guardians’
professional association, the National Association of
Guardians ad Litem and Reporting Officers
(NAGALRO) successfully sought judicial review of
Cafcass on this issue. Nonetheless, the opposition to
the use of self-employed guardians continued. In
2003, the House of Commons Select Committee
observed that

“the increase in demand – which did not
start post-Cafcass and should have been
anticipated – and the shortage of
appropriately qualified staff, made it all the
more important that CAFCASS held on to
the staff it was inheriting. The protracted
dispute [ with self-employed guardians]
damaged relations with experienced
guardians and staff that the organisation
desperately needed in order properly to
fulfil one of its core functions….It is
important that, as well as using and
developing its employed guardians,
CAFCASS senior management embrace the
principle of a mixed economy and repair
relations with self-employed guardians.”

This advice was ignored. Self-employed guardians
were refused work, even as waiting lists grew. In
2009, despite increasing waiting lists, Cafcass issued
a directive that no further cases would be allocated
to self-employed guardians. By March 2010, the
number of self-employed guardians had diminished
to 311.

While heavier workloads are forced onto the
employed guardians, Cafcass still spends a large
proportion of its annual budget on things other than
the remuneration of practitioners. Currently, only
61% of Cafcass’s employees are Family Court
Advisers (guardians and family court reporters).

Staff costs are not broken down into the costs of
practitioners as opposed to other staff, but, given
the high proportion of non-practitioners, it is safe to
assume that the proportion of the total annual
budget spent on FCAs’ remuneration is less than
50% of Cafcass’s total budget. This represents a
major misdirection of public money towards an
expensive and destructive bureaucracy, at the
expense of the children that Cafcass is meant to
represent.

In a national survey of its members (“Time for
Children” January 2010), NAGALRO found the
following:

1. Guardians were concerned about the limitations
of the “advisory” or “duty guardian” role,
particularly about the quality of advice that could
be offered to the court, and the dangers posed
to the child by an “arm’s length” process of risk
assessment (para 1.2). There is also lack of
continuity for the child. Over 80% of
respondents said that they were being instructed
by Cafcass managers to prioritise tasks other
than the work done with and for the child. This
was echoed by reports that managers in some
areas were instructing guardians not to make
home visits, and to interview children and
parents by telephone.

2. The lack of opportunity for the guardian critically
to appraise and, if necessary, challenge the local
authority’s actions and arrangements for the
child at an early stage was another major area of
concern: “Some of the case examples in the
survey indicate that the local authority case
was being accepted uncritically, raising the
fear that the wrong decisions may have
been made and the options for the child not
fully explored. If too much time elapses
between the child’s removal from home and
the final placement decision, then the
outcomes may be determined through the
passage of time rather than on the original
facts of the case.” (para 1.2)

ALC Newsletter Text Issue 49 NEW MARGINS.indd 4 18/04/2012 14:16:40



Association of Lawyers for Children Spring 2012 Issue 49

5

3. Cafcass’s current operational target is to offer a
purported “safe minimum service” and
“proportionate working” in all public law cases.
NAGALRO’s response is as follows:

“The concerns raised by respondents in
relation to the fettering of their professional
discretion are indicative of the gap which is
opening up between the organisational
target of the “safe minimum standard” of
service delivery and the statutory duty of
the children’s guardians under the Children
Act 1989- to give paramount consideration
to the child’s best interests. Practitioners are
rightly concerned that the present systems
may put them in breach of either their
professional codes of practice or their
statutory duty. The concept of a “safe
minimum” is essentially a subjective rather
than an absolute concept, dependent on
different local and managerial definitions.
This has resulted in considerable confusion
and anxiety for front-line staff concerned
about potentially dangerous practice……The
case examples given by the survey
respondents vividly illustrated the anxiety
and stress experienced by practitioners who
are all too acutely aware of the vulnerability
of hundreds of children who are waiting for
a guardian.” (para 1.7)

In its July 2011 report, “The Operation of the
Family Courts”, the Justice Select Committee
reported as follows:

“The entire family justice system should be
focused on the best interests of the child.
Cafcass as an organisation is not….. Cafcass
needs to give its workers the opportunity to
do what they want to do: spend more time
with children…. Cafcass will have to
examine its staff’s workload. The current
median workload may well be too high to
enable Cafcass workers to spend enough
time with children.” (Sixth Report of Session
2010-2012, paragraph 199).

The response of Cafcass’ Board and executive to this
devastating criticism has been a deafening silence.

On July 4th 2011, the President of the Family Division,
Sir Nicholas Wall, gave judgment in the case of A
County Council v. K,C and T [2011] 2 FLR 817, a
case which gives a worrying insight into the distance
between Cafcass’s mode of operation and the
principles and legal framework under which it is
obliged to operate.

This case disclosed attempts by Cafcass’s national
executive to circumvent the statutory provisions of
section 41 of the Children Act, which protects the
independence of the guardians and the court’s
control of their appointment and termination of
appointment. It also disclosed a level of collusion
between the senior management of the local
Cafcass services and the local authority. The facts
were that a guardian had disagreed with a local
authority’s plan for removal of a young child at a first
interim care hearing. The family proceedings court
indicated that this was a sensible course, and the
local authority reluctantly conceded the point
without a legal contest. Later, a social worker
unconnected with the case overheard the workers in
the case complaining. She had previously worked for
Cafcass. She sent an email to a senior Cafcass
manager in the area, which began “You are not
hearing this from me.” She said that the social
workers concerned were unhappy with the
Guardian’s position and invited him to act. She
ended by saying “I need to remain anon on this.” As
a result of this email, the Area Head of Service spoke
to the guardian and asked her to change her
recommendation. She refused to do so. Further
discussions took place between Cafcass managers
and the local authority managers, and Cafcass then
wrote to the court asking it to “de-appoint” the
guardian, apparently with her agreement. The
parents’ solicitors were not informed of these
actions. The court terminated the appointment of
the guardian but referred the matter up. The
guardian was later suspended from work.

Cafcass argued that, if a manager disagreed with the
guardian’s recommendations, the guardian could be
compelled, as an employee subject to managerial
control, to replace her recommendations with those
of her manager. Whilst accepting Cafcass’s duty to
ensure the maintenance of proper standards of
work, the President found as follows:

“I yield to nobody in my view that the
guardian’s independence needs to be
cherished……The proper course in the event
of an irreconcilable difference of view is for
Cafcass to apply to intervene, and for there
to be placed transparently before the court
the views of the guardian and the views of
the manager, each explaining why the other
is not to be preferred……In the instant case,
it does not seem to me that Cafcass obeyed
its own rules. It was not for Cafcass to
replace the guardian; it was not for Cafcass
to substitute its views for those of the
guardian. The guardian may have been right
– she may have been wrong. It does not
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seem to me…. that Cafcass followed a
transparent procedure. Added to which, of
course, it was complicit in the failure to
notify the parents of what was going on. So
what occurred should not have happened.
Should such events arise again, they will
not, I hope, be repeated.” (paragraphs
112-114)

The President was also concerned about the
undisclosed discussions of the case by managers in
Cafcasss and the local authority. He decided that

“It is inevitable and quite proper that
officers of Cafcass and managers of the local
authority will meet and discuss matters of
mutual interest. The same applies to any
professional body engaged in family
proceedings. I agree with the general
consensus however that where the topic
under discussion is a “live” case – that is a
case before the court- such conversations
should be
(a) rare;
(b) strictly necessary for the proper

progress of the case;
(c) minuted; and
(d) disclosed to all the other parties in the

proceedings and available , if required,
to the court.” (paragraph 115).

Care lawyers report increasing concern about close
relationships developing between local Cafcass
managers and their counterparts in local authorities.
If accurate, this development will greatly undermine
the faith of families in the independence of the
guardian.

It is not too late to begin a radical reform of the
delivery of guardian services to children and to the
courts. It goes without saying that these are the
most vulnerable group of children in our society.
Many of them have suffered grave harm. They need
independent representation by high-calibre
guardians. It is clear from the comparatively modest
cost of the previous services that a return to the
standards which existed pre-Cafcass is not a pipe
dream or a “Golden Age”. It is an affordable,
do-able alternative to an organisation which spends
only half its annual budget on the salaries and fees
of practitioners, and prioritises bureaucratic tasks
above direct, investigative work with children and
their families. The good will, dedication and
expertise of the existing guardians can be harnessed
to offer a high quality service to the child and to the
court. A service which protects and respects the role
and professionalism of the guardians would also be
able to attract and retain high calibre new recruits
from the social work profession.
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Are all hair strand drug tests the same?

Hair strand drug tests are not all the same. In the UK there are about half a
dozen companies offering hair strand drug testing for family law, but only a
few of these undertake the analysis themselves in their own laboratory.

Using a ‘middleman’ who subcontracts analysis can seem convenient but
can be risky. Reports and results may be issued by people who don’t work at
the laboratory undertaking the analysis, who aren’t qualified as experts, or
maybe even are based overseas.

The process of analysing hair for drugs of abuse involves following strict
procedures for preparing the hair sample, extracting any compounds from
the hair and then identifying and quantifying those compounds.

The levels of detection are of the order of less than one billionth of a gram
of the drug compound in each thousandth of a gram of hair. Due to the
steps involved in detecting these levels the overall process runs into several
days, even though most laboratories run parts of the process overnight.

If the process regularly takes more than about 5 working days it can indicate
problems in the laboratory, such as samples having to be re-worked, staff
not following standard operating procedures, poor organisation, older less
reliable instruments, and samples being sent overseas or to another
company’s laboratory for analysis and interpretation.

A lesser known possible cause for slow results can be where laboratories use
an initial ‘screen’ to give an indication of whether a compound may be
present. The advantage of the ‘screen’ is that the sample requires less
preparation so is significantly cheaper for the laboratory if the screen is
negative as no further work is undertaken.

The disadvantage is that the screen does not provide a quantitative legally
defensible result. This means that results take longer if the screen is positive
because the sample then has to go on to be analysed using mass
spectrometry to obtain a quantitative legally defensible result. A further
consideration is that it can be extremely difficult to quantify the risk of the
screen producing a false negative.

Companies that do use a ‘middle man’ may instruct several companies to
perform the analysis and as such may split the sample to send to various
laboratories. With different laboratories performing testing on the same
sample can cause inconsistencies in sample preparation and analysis, and
delay all the results coming together.

Best practise for obtaining reliable results quickly therefore is to ensure your
provider has its own laboratory and experts, and that in all cases it provides
results obtained from analysis by mass spectrometry.

Lextox
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The Modern View of Human Memory
and What it Means for Witness
Memory

Martin A. Conway,
Department of Psychology, City University
London

For me one of the most surprising reactions to
my testimony as a memory expert witness is
the shear disbelief, denial even, of the modern
view of human memory that it so often
provokes. I suppose my surprise is somewhat
naïve. After all when a major area of our
culture and our society very often depends on
nothing more than an individual’s memory of
certain key events, sometimes just one event,
then when a expert points out that all the
(scientific) evidence suggests that memories are
never true in a veridical sense, then incredulity is
perhaps the politest of responses, and I have
occasionally encountered, what might be
termed, a more robust response. Nonetheless,
the modern view of human memory, based on
extensive scientific research, shows that human
memory is not like a video, photograph, diary,
or some other recording media. Human memory
is distinctly psychological and has qualities
unlike those encountered in other media.
Indeed, other media such as video and
photography may owe their value to the fact
that they do precisely what human memory
cannot do: keep a detailed, true, and relatively
full account of whatever it is they record.
Human memory is, in contrast, fragmentary,
constructive, prone to error (at least in terms of
‘what happened, where and when’) and
fundamentally about meaning making rather
than accurately recording the past. In a very
real sense I am what I remember of the events
of my life.

In this short article I will briefly outline the modern
view of human memory, describe the phenomenon
of childhood amnesia, and equally briefly outline
current thinking on children remembering. Finally, I
will close with a list of key points. I will not over-
burden you with long lists of scientific findings but if
you do have an interest in these I suggest you

consult the publication Memory and the Law1

(downloadable from the web address below) a
report of the Research Board of the British
Psychological Society. A forthcoming selection of
readings that are highly relevant is also available in
L.Nadel & W. Sinnott-Armstrong, (Eds.), (2012).
Memory and Law. New York: Oxford University Press.
Finally, if you are simply interested in the headlines
(and who isn’t?) I suggest you jump ahead and read
the key points of the closing section2.

The Modern View of Human
Memory
The modern view of memory has been described by
many memory researchers including Professor Alan
D. Baddeley of the University of York (the U.K’s
leading memory researcher), Professor Daniel
Schacter of Harvard University (one of the leading
senior memory researchers in the U.S.), Professor
Morris Moscovitch of the University of Toronto (one
of the world’s foremost authorities on the
neuropsychology of human memory) and extensively
in my own work too (see Conway, 2005). I list some
accessible source books at the end of the article. The
modern view in summary is this:

i. Memories are mental ‘constructions’. They
contain various types of information,
conceptual knowledge, and imagery, very
often visual in nature.

ii. Neuropsychologically they are generated in a
wide and complex set of interlocking neural
networks distributed throughout the
neo-cortex and mid-brain, reflecting their
constructive nature and the multiple sources
of information they contain.

iii. Moreover, in a recent review of the powerful
scientific evidence which now exists an
influential Royal Society report, Neuroscience

1 http://www.bps.org.uk/downloadfile.cfm?file_
uuid=07F99CF1-1143-DFD0-7EBD-
70F5FDA6CE19&ext=pdf
2 If you would like further information on memory please
feel free to email me on: martinconway1@me.com

ALC Newsletter Text Issue 49 NEW MARGINS.indd 8 18/04/2012 14:16:41



Association of Lawyers for Children Spring 2012 Issue 49

9

and The Law, December 2011, concluded
that a brain area crucial to remembering, the
prefrontal cortex, does not mature until late
adolescence/early adulthood.

iv. The prefrontal cortex is critical in both
forming memories and in later reconstructing
them (see Section 4 of the RS report). Indeed,
processes associated with this brain region
underlie what has been termed reality
monitoring: the ability to recognize or
differentiate that which is genuinely
remembered from that which is imagined,
seen, heard, or read about.

v. The prefrontal cortex undergoes rapid
neurological development up to about the
age of 5 years and subsequently through
further periods of neuronal development
during later childhood, adolescence, and
early adulthood.

vi. Eventually a complex brain network develops
in which memories are represented,
constructed, and consciously experienced.

vii. Because of this complexity in the brain,
memories are particularly prone to the
deleterious effects of brain damage,
psychological illnesses, pharmacological
interventions, alcohol and other recreational
drugs. These effects which are always
disruptive, sometimes extremely so, can lead
to amnesia, memory errors, false memories,
various déjà states, delusions, hallucinations
and confabulations.

viii. Memories represent only short time slices of
experience, they are ‘time-compressed’, and
because of this they never fully represent an
experience, rather the fragments derived
from experience that they contain are more a
‘sample’ of experience than a (full or literal)
record of it.

ix. Memories often contain information that is
non-consciously inferred by the brain, and
sometimes consciously inferred, such as
dates.

x. Because of their constructed nature
memories are prone to error, distortion,
confabulation and even wholly false
memories may at times arise, even in so
called ‘normal’ remembering.

xi. Indeed, all these memory errors have been
found to be easily induced under laboratory
conditions and to occur with some frequency
in everyday life.

xii. Most importantly, people have been shown
to act on the basis of their erroneous and/or
false memories, often being quite unaware
that their memories are inaccurate.

xiii. Research findings indicate that, as a general
rule, the more specific and detailed a memory
the more the possibility for error increases.

This is especially the case when a rememberer
is pressurized to be more specific, i.e. by
repeated questions, implicit demands, use of
recognition methods, hypnosis, etc. (see
Memory & The Law).

xiv. Finally, current views of the function of
memories emphasize their role in ‘meaning
making’ (making sense of our lives and the
lives of others, social interactions), and in
guiding behaviour (their influence on the
future).

xv. These functions of memory often override
exactness and accuracy in remembering and,
instead, prioritize the retention and recall of
information of value to the self, whether or
not that information is veridical or true with
respect to actual past experience.

Childhood Amnesia
The term ‘childhood amnesia’ (originally coined by
Freud, 1915) refers to the paucity of memories adults
are able to recall from childhood. This is especially
interesting because we now know that children at
least from the age of 3 or thereabouts have
memories for events (that interest them) and older
children have lots of these memories. The
conundrum is, given we could remember them as
children why can’t we remember them as adults? It
seems that a number of factors may contribute to
adult amnesia for childhood but I do not explore
those further here (see Bauer, 2007, and Howe,
2011, for detailed accounts). Instead I will simply
outline the features of childhood amnesia,
established by empirical research3, (the scientific
evidence relating to the period of childhood amnesia
is reviewed in Section 3 of the M & L Report).

i. The period of childhood amnesia is marked
by decreasing access to memories the further
back one goes. The evidence is that explicit
memories cannot be retrieved from the
preverbal period, from birth to about 24/30
months of age. Although other evidence
indicates that there may be some implicit
effects of otherwise inaccessible memories
from the preverbal period.

ii. Meta-analyses over many studies have
established that the average age of the first
memory (recallable by adults) is approximately
3 years 4 months. Of course there is a range
around this average with some people having
slightly earlier first memories and some
slightly later or, indeed, much later.

3 Note that the Court of Appeal recommended that
expert advice by a memory expert can be drawn upon to
assist a court when evaluating such early memories R -v- JH
and TG (Deceased) [2005] EWCA Crim 1828
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iii. The numbers of memories that can be
accessed (brought into conscious awareness)
gradually increases over the period of up to
about the age of about 8 years where it
begins to level out. Note that, still
comparatively few memories are recalled
from these years.

iv. Other evidence indicates that as children age
they go through a period of forgetting in
which memories that could be recalled at an
earlier age are progressively forgotten.

v. There are also later developments that occur
in adolescence involving, for example, the
development of a life story. In later
adolescence and early adulthood the life
story eventually comes to organize the
complicated representation of a person’s life
in long-term autobiographical memory.

vi. Memories from the period of childhood
amnesia contain relatively few details, are not
well linked into groups of associated
memories as occurs in adulthood, and often
what is recalled is highly idiosyncratic even to
the person who recalls it.

vii. The few details these early memories contain
are frequently in the form of visual images,
although imagery in other modalities is
occasionally reported.

viii. Early memories are virtually always of a
one-moment-in-time experience, a sort of
memory fragment. Despite this they are often
difficult to date.

ix. Moreover, people have memories from the
period of childhood amnesia the source of
which they are often uncertain about. That is
they cannot establish whether the source is
experience, a family story, a photograph or
video, imagination, or some mix of these.

x. Recent research has found that a surprisingly
large number of people have at least one
‘memory’ from childhood they either know
to be false or which they regard as suspect.

xi. Finally, memory from this period is malleable
and it is relatively easy to induce in people
false memories of childhood events they have
not experienced.

Overall the conclusion suggested by the evidence is
that adult recall of childhood, especially early
childhood (below about the ages of 8/7 years of
age), is poor, often incorrect, malleable and open to
the influence of suggestion.

Children Remembering
Lastly in this brief overview consider some broad
aspects of children’s recall of events in their lives. In
my view the two best current overviews of the
research evidence can be found in P.Bauer (2007),
Remembering the Times of Our Lives. Lawrence

Erlbaum Associates, Publishers, Mahwah, N.J. ISBN:
0-8058-5733-8 and M.L.Howe, (2011), The Nature
of Early Memory: An Adaptive Theory of the Genesis
and Development of Memory. New York: Oxford
University Press.

i. The current view is that infants show signs of
remembering experiences from about the
offset of the preverbal period, approximately
24/30 months of age.

ii. This is mainly evident for events that interest
them and initially is very fragmentary and
impoverished in detail.

iii. Over the course of early childhood reporting
of memories and details of memories
increases such by about the age of 5 to 6
years, as the child enters school, they can
remember (events) to some degree.

iv. The development of autobiographical
memory continues for many years and the
full adult system is not in place until the late
‘teens/early 20s.

v. Note these developments parallel many other
changes too and especially changes in the
brain regions that mediate and control
memory and, most importantly, the
emergence of a conceptual understanding of
the world.

vi. In connection with this latter point it should
be noted that creating enduring memories of
experiences the individual cannot understand
either does not occur or leads to retention of
unrelated fragments at best.

vii. One of the major features of children is that
they are highly suggestible and this is perhaps
most strikingly apparent when they are
purporting to remember events.

viii. The research of many leading researchers
over the past 30 years has powerfully
documented this fact. In particular the work
of Professor S.Ceci of Cornell University and
co-workers, and the work of Professor E.
Loftus, University of California (Santa
Barbara), and co-workers has shown how
memories can be implanted and/or distorted
with considerable and increasing ease:
Indeed, the younger the child, the easier it is
to implant a false memory.

ix. Such false memories, and memories
containing erroneous details, can rapidly
become part of the child’s set of memories
with which they become integrated. In so
doing they become indistinguishable from
memories deriving from experience.

x. More recently it has been shown, in the
research of G.F.Prinicipe and colleagues, that
even over-hearing an account of an event
may gave rise to false memories in pre-school
children.
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xi. This work has recently been extended to
show how rumours and inferences can also
give rise to false memories and memories
with false details in children below the age of
5 years.

In summary, children do have memories but these
are relatively few, impoverished in terms of detail,
and highly malleable. In evaluating accounts of
memory given by children the advice of an expert
should be routinely sought.

Key points
The Memory and the Law Report highlights several
key points about human memory that should be
used to guide evaluation of accounts purporting to
be of memories. I include some of these points here
in this closing section, slightly modified in the light of
the earlier sections (see the M & L Report for the
original list).

i. Memories are records of people’s
experiences of events and are not a
record of the events themselves. In this
respect, they are unlike other recording
media such as videos or audio recordings, to
which they should not be compared. Also
note a person’s experience of an event may
only partly correspond with the actual event
and, therefore, any resulting memory is partly
about the person’s experience and partly
about the event itself.

ii. Remembering is a constructive process.
Memories are mental constructions that bring
together different types of knowledge in an
act of remembering. As a consequence,
memory is prone to error and is easily
influenced by the recall environment,
including in particular, interviews and
cross-examination in court.

iii. Memories for experienced events are
always incomplete. Memories are time-
compressed fragmentary records of
experience. Any account of a memory will
feature forgotten details and gaps, and this
must not be taken as any sort of indicator of
accuracy. Accounts of memories that do not
feature forgetting and gaps are highly
unusual and should be treated with
circumspection.

iv. Memories typically contain only a few
highly specific details. Detailed recollection
of the specific time and date of experiences is
normally poor, as is highly specific
information such as the precise recall of
spoken conversations. As a general rule, a
high degree of very specific details in a
long-term memory is unusual. Note that this
is the case for memories of trauma too (see

the M & L Report).
v. Recall of a single or several highly

specific details does not guarantee that a
memory is accurate or even that it
actually occurred. In general, the only way
to establish the truth of a memory is with
independent corroborating evidence. The
importance of a memory resides in its
meaning for the individual, representing the
past accurately is secondary to “meaning
making”.

vi. People can remember events that they
have not in reality experienced. This does
not necessarily entail deliberate deception.
For example, an event that was imagined,
was a blend of a number of different events,
or that makes personal sense for some other
reason, can come to be genuinely
experienced as a memory, (these are
sometimes referred to as ‘confabulations’).

vii. Memories for traumatic experiences,
childhood events, interview and
identification practices, memory in
younger children and older adults and
other vulnerable groups, e.g. autistic
individuals, etc., all have special features.
These are features that are unlikely to be
known by a non-expert and in particular by a
juror. An appropriate memory expert will,
however, be able to advise a court.

Which brings us to the final question of this article:
Who is a memory expert? This is a more difficult
question to answer than might be imagined. In my
experience virtually anyone with a view to express
will happily put themselves forward as a memory
expert. This, of course, is quite wrong and runs
strongly counter to the legal requirements on such
an expert witness. I believe that the only way to deal
with this problem is to require anyone who stands as
a memory expert witness to submit their curriculum
vitae as part of their evidence. Their claimed
expertise can at least then be formally scrutinised
and, if necessary, challenged4.

Recommended Reading
Rather than provide a list of scientific papers, which
in any case can be found in the Memory & The Law
Report, I thought it might be more useful to list here
some more accessible sources, mainly books, that are
readable and relevant.

4 The British Psychological Society will provide
recommendations of various types of experts (including
memory experts), and memory researchers such as myself
and others named in this article can also be informally
consulted for recommendations of appropriate memory
experts.
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(2009). Memory. Hove, East Sussex ; New York:
Psychology Press.
The British Psychological Society, Research Board
(2008). Guidelines on Memory and The Law:
Recommendations from the Scientific Study of
Human Memory. Leicester: The British Psychological
Society. ISBN978-1-85433-473-2.
Garry, M., & Hayne, H. (2007). Do Justice and Let the
Sky Fall: Elizabeth F. Loftus and Her Contributions to
Science, Law, and Academic Freedom. Hove, East
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Nadel, L., & Sinnott-Armstrong, W. (Eds.), (2012).
Memory and Law. New York: Oxford University
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Address for correspondence:

Professor Martin A. Conway
Office D426 (4th floor)
Department of Psychology
City University,
Northampton Square,
London, EC1V 0HB

Email: martinconway1@me.com

Hanson Renouf ALC Conference 2012
Venue: The Radisson Blu Waterfront Hotel

Location: St. Helier, Jersey

Time: Friday 5th October 2012

We are delighted to announce that Mrs Justice Macur will deliver the keynote
speech at this joint conference on Friday 5 October. The conference is entitled
“Counting the Cost”.

To register your interest and receive the conference programme when it is
available, please email admin@alc.org.uk
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A window on transfer to
the Bar

Stephen Mannering
St Mary’s Chambers, Nottingham
(formerly of Blacklaws Davis LLP)

After almost thirty years’ practice as a Solicitor I
was called to the Bar by the Honourable Society
of Gray’s Inn on 24th November 2011. This brief
article provides an outline of my experience of
transferring to the “other side” of our
profession.

As a transferring qualified Solicitor I was exempt
from the requirement to pass the academic part of
the Bar Transfer Test (BTT), and had acquired what I
believed was significant advocacy experience since
admission to the Roll, so I completed the application
for admission to the Bar, paid the fee of £400 to the
Bar Standards Board and sought exemption from the
requirement to pass the Advocacy and Ethics parts of
the BTT, as well as a reduction in pupillage.

I had not previously believed it necessary to acquire
Higher Advocacy Rights because I could conduct the
vast majority of my own advocacy, most hearings
being held in Chambers. Had I done so, I would have
been exempt not only from the requirement to pass
the BTT but also from the requirement to undertake
any period of pupillage. I promised myself that never
again will I pass up an opportunity to acquire
available accreditation!

In the event the BSB required me to pass both
Advocacy and Ethics, involving weekend training
courses (in practice compulsory) and fees in excess of
£1500, as well as uncertainty and delay. I was also
required to undertake three months’ practising
pupillage and to attend six sessions of Dining (now
known as Qualifying Sessions) in the three years
following Call.

I reviewed my application form and resolved to seek
a review of this decision, re-emphasising the length
and nature of acquired advocacy experience,
applying this more directly to the BSB’s guidance
published in relation to the Qualifying Regulations
and providing additional information to reinforce the
application. Inevitably there was another fee to pay
of £200.

Hedging my bets, I applied to BPP Law School to
take both parts of the BTT and the connected
training, and paid the fees for those on the basis
that they would be refunded if the application for
review succeeded. A long-planned holiday was
postponed, and flights rearranged, since the BTT was
to be held on a weekend – the one immediately
after our planned departure. This was not an
auspicious start to what I hoped would be a new
stage of my professional life, and certainly not one
to incur the pleasure of my long suffering wife (who
now insists on being referred to as “She Who Must
Be Obeyed”!).

Back came the decision – partially successful, again.
I was still required to pass the Ethics part of the Test,
and to undertake pupillage and dine as before.
Following a request for clarification from the BSB this
decision was amended and I was informed only the
pupillage and dining requirements need be satisfied.
Cue rapid reinstatement of original holiday dates
and flights and, much to my relief, appeasement of
SWMBO.

Having been already admitted to Gray’s Inn as a
Student (yes, another fee was payable), I submitted
my Call papers (more fees), including references
from one of my former Solicitor partners and a
member of the Judiciary, and travelled from my
home in Nottingham for the Call Night ceremony
with my wife, our eldest son and my sister-in-law. It
was a very special occasion, one I will hold in my
memory for ever. My one regret is that neither of my
parents, to whom I owe so much, lived to experience
it with us.

Out of 52 callees, two were transferring solicitors.
I believe I was the oldest callee that night, and
learned about the numbers entering this part of the
profession – over 5,000 in 2011, with fewer than
600 pupillages being available. I was fortunate
therefore to have already secured a pupillage and
tenancy at St Mary’s Chambers in Nottingham, a
specialist family set.

Before commencement pupillage must be registered
with the BSB and authorisation to practise obtained.
As a pupil I am covered by my supervisors’ PI
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insurance. Those Barristers not required to undertake
pupillage need their own PI cover in place
immediately, and must obtain authority to practise
from the BSB before accepting instructions in any
matter.

Registration for VAT should be undertaken in
advance, and an application to the LSC for a Legal
Aid Account Number is of course essential for those
conducting publicly funded work.

The application and admission process took
approximately six months. Clearly, for those with
Higher Advocacy Rights, the timescale would be less,
although it should be borne in mind that there are
only four Call ceremonies each year and the Inns

have differing requirements for periods of notice to
be given when submitting Call papers. Transferring
Solicitors intending to practise as a pupil or Barrister
immediately following Call therefore need to give
careful consideration to the timing of their
applications and the giving of notice to their
employers or partners.

Choosing which Inn to join is entirely subjective.
Careful study of the information published by each
Inn, together with enquiries of prospective
colleagues, should assist in the decision-making
process.

A future article will describe life at the Bar for a
transferred Solicitor of a “certain age”.

Viability, Risk and Capability Assessments
Thursday, 6 December 2012 London

The course will address the issues raised when urgent provision of a Family or
Friends placement is required, or an opinion regarding the viability of birth
parents resuming care of a child following changed circumstances. It will take
account of different stages and depth of assessment depending on the time
scale for the work and the requirements. The needs of the child will be
paramount and techniques included for discovering the child’s perspective.
The assessment of potential carers will take account of their experience,
history and attachment profile, including research on the benefits and
complexities of family placements.

Trainers: Carol Platteuw, Play Therapist and Independent Social
Worker and Kathy Butcher, Children’s Guardian and Independent
Social Worker

£95.00 – £145.00

6 CPD credits

For application forms and further details please contact Nagalro:

01372 818504 or nagalro@globalnet.co.uk
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Learning from disaster –
the serious case review system

George Eddon
Local authority solicitor

Child abuse scandals have hit the headlines many
times in the years since the inquiry into the death of
Maria Colwell (Report of the Committee of Inquiry
into the Care and Supervision provided by local
authorities and other agencies in Relation to Maria
Colwell and the co-ordination between them (1974)),
which is seen by many as a precursor of the modern
multi-agency safeguarding system. Whenever a new
scandal breaks, and the same problems are again
identified, the media ask whether professionals will
ever learn the lessons needed to enable them to
safeguard children effectively.

This is not a new phenomenon. Many commentators
trace it back to the death in foster care of Dennis

O’Neill in 1945, which led to the Monckton Report.
However, I recently came
across the report of an inquiry that arose out of
events almost exactly one hundred years ago,
where a number of children had died unnecessarily.
Many of the recommendations from the report in
1912 are uncannily similar to those of a much more
recent report, that of the Serious Case Review
following the death of Peter Connolly. It is worth
comparing some of the recommendations from
the two reports (the language has been brought
up to date):

The same themes have emerged a hundred
years apart – resources, training, inspections.
Another example of a tragedy from which the
lessons have not been learned and have inevitably
been repeated.

1912 Recently

5. Safeguarding considerations should be
considered at an early stage in structural planning
and change

6.8 The Partnership must fulfil its duty to ensure
early intervention in the lives of vulnerable children.

6. Safeguarding must be resourced according to
actual need and not according to preconceived
notions of what should be provided or what has
been provided in the past

6.11 The local authority should audit the resources
… to satisfy themselves that they were and will be
sufficient to meet the needs of children’s services.

12. Inspections should be of a more searching
character than hereto.

6.6 There must be regular audits of child protection
and safeguarding interventions.

13. Where there are insufficient specialist staff,
others must be trained in the key aspects of
safeguarding in order to make up the deficiency.

6.2 All staff who work as ‘safeguarders’ – health,
education, early years, police – must be
appropriately trained to enable them to fulfil their
safeguarding role.

16. Staff should have regular refresher training in
relation to their safeguarding role.

6.12 CYPS will ensure that social workers and their
managers are trained… to fulfil their statutory role.

22. Safeguarding is a positive duty imposed on all
professionals.

6.4 The LSCB will ensure that all agencies fulfil
their legal or moral duty to safeguard and promote
the welfare of children … and train all staff who
have contact with children in safeguarding
awareness.

ALC Newsletter Text Issue 49 NEW MARGINS.indd 15 18/04/2012 14:16:43



16

Association of Lawyers for Children Spring 2012 Issue 49

Except this is not just another child abuse scandal. In
fact it is not a child abuse scandal at all, although it
did involve the preventable deaths of children. The
(heavily disguised) recommendations are adapted
from those in the report of the British Wreck
Commissioners into the loss, in the early hours of 15
April 1912, of the RMS Titanic. We do not yet know
what the inquiry into the recent loss of the cruise
ship Costa Concordia will say, but given the fact that
each case involved a passenger ship sailing at high
speed into a large obstacle, it is foreseeable that the
findings and recommendations will be familiar.

The message here is that the need to learn from
tragedies and near misses is not unique to the child
protection world. The shipping world introduced
Boards of Inquiry in the 19th century, but the most
sophisticated work nowadays goes on in safety-
critical industries such as aviation and nuclear power.
In the UK Public Sector, the Health Service has led
the way with the creation of the National Patient
Safety Agency.

There are relatively few public inquiries, such as the
Climbié inquiry, into child protection failures. It is far
more common for the Local Safeguarding Children
Board to conduct a Serious Case Review (SCR) in line
with chapter 8 of the Working Together guidance.
The review is led by a panel of senior professionals
from relevant agencies, with an independent chair.
Each agency prepares a report in respect of its
involvement in the case, with its own conclusions
and recommendations, and the whole is then drawn
together into an Overview Report, usually prepared
by an independent author. This is a thorough,
time-consuming and expensive process, which
typically takes six months or more.

Traditionally, such reviews have focussed on
identifying responsibility for individual errors, which
can produce a culture of ‘naming and shaming’. It
has unkindly been described as finding the person
who made the last mistake before the child died,
and disciplining them. There is however growing
recognition that this approach tends to identify the
same issues every time and produces limited
learning. The outcome is typically an attempt to
protect the system from the professionals who work
within it, for example by reducing professional

discretion and imposing ever-more prescriptive
procedures.

The movement now is towards using a “systems”
model (similar to the model known in the Health
Service as Root Cause Analysis, although the two are
slightly different). The use of this in serious case
reviews was advocated in Fish et al. (2008) Learning
together to safeguard children: developing a
multi-agency systems approach for case reviews:
(Social Care Institute for Excellence) and is now
being promoted by the Department for Education as
a preferred model for SCRs. The basis of this
approach, as described by Fish et al, is:-

…that individuals are not totally free to choose
between good and problematic practice. Instead,
the standard of performance is connected to
features of people’s tasks, tools and operating
environment. The approach, therefore, promises
a nuanced picture of multi-agency professional
practice that illuminates why particular routines
of thought and action become established. Ideas
can then be generated about ways of reshaping
the environment or redesigning the task so that
it is easier to do the task well and harder to do it
badly.

The goal of a systems case review, then, is not
only to understand why a particular case
developed in the way it did, for better or for
worse. Instead, the aim is to use one particular
case as the means of building up an
understanding about strengths and weaknesses
of the system more broadly and how it might be
improved in future.

This approach promises to provide a more-reflective
review, with reduced emphasis on finding personal
fault and greater emphasis on how the system as a
whole operates. Systems thinking has revolutionised
the approach to safety in many of the highest risk
industries and in the Health Service. It has the
potential to effect similar change in the child
protection system. Given the comment by David
Norgrove in the Foreword to the Family Justice
Review Interim Report, that “The system, in short, is
not a system.”, could it have the potential to do the
same for family justice?
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Brave New World? Children’s Rights
in a New Era
ALC Conference November 2011, Manchester

Barbara Corbett
Advocate, Hanson Renouf, St Helier, Jersey.

As ever I looked forward to the ALC conference,
always an oasis in a desert of everyday life, a
chance to be enlightened, an opportunity to
meet friends old and new, but absolutely the
most important thing for me, being able to
discuss, argue, consider and yes, even rant
about child law and the rights of those
caught up in proceedings. This has always
been so, because since my first conference
when I was a trainee, my working life had
been beset by compromise. Child law work
is important, specialised, interesting and
fulfilling.

But, if you work in a generalist firm, or even a family
law firm, you will in fact spend much of your
working life justifying your existence, explaining why
your office has been trashed by your client’s children
(or even your clients), why your drug addicted client
(the one living in the tent on the roundabout) stole
the nice liquid soap from the loo) and why you don’t
make as much money as your colleagues in the
commercial department, or worse, your smug family
law colleagues with those nice respectable ancillary
relief clients.

That’s why the ALC conference is so wonderful.
Everyone knows what you are talking about.
Everyone understands. We can share our experience,
share our knowledge and share our pain.

So, it was with eager anticipation I made my way to
Manchester. I was looking forward to a great
conference, but also feeling just a little bit guilty.
Since 2007 I have been working in Jersey. I practise
family law and child law, which has increased in
volume and complexity since the Haut de la Garenne
debacle shone a light on child protection issues in
Jersey. Although we have our challenges in the form
of fixed fees and judges who need gently educating,
they are as nothing compared with the challenges
faced by child lawyers in England, and I was unsure
in what state my friends would be, how they had
been weathering the legal aid storms and court cut
backs.

I need not have worried. ALC members are made of
sterner stuff than to be laid low by the LSC, and
certainly the start of the conference on Thursday
afternoon did not, as I had feared, start the
conference off on a miserable note. Far from it. The
resilience of members, the cheerfulness with which
everyone pulls together to help each other through
the legal aid minefield and the sheer indomitable
nature of our members such as Samantha Little and
Jerry Bull can be relied on to always find the silver
lining in the cloud. So, a positive start to the
conference put us all in a great frame of mind to
hear from the children themselves as the young
people from the Liverpool Children in Care Council
addressed us. And again, these were not whinging
young people complaining about their lot, they were
positive, proactive teenagers who were helping
others and talking charge over their own lives,
despite the problems they have had to deal with
themselves.

Hearing from Sue Berelowitz, the Deputy Children’s
Commissioner about her work, the panel discussion
and supper catching up with members old and new
rounded off the evening.

Friday started off with the co-chairs, Martha and
Alan providing the ALC update and with HHJ Clifford
Bellamy chairing the conference for the first time. A
consummate professional and master of the
one-liners Clifford ably led the conference and kept
everyone to time. The Keynote speech of Lady
Justice Black was again upbeat and positive,
reminding us why we are in this business and
reaffirming our role as lawyers for children and
others caught up in family proceedings.

The excellent parallel workshop programme (too
large and diverse to do justice to in such a
conference round-up as this) took place in the
morning and the afternoon, with David Norgrove,
from the Family Justice Review Committee in the
middle. Again, David’s contribution was well received
and not nearly as worrying as we may have been led
to believe.

The working part of Friday was brought to an end by
Judith Masson’s interesting research findings in
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respect of solicitors acting for parents. This was
again a positive session allowing us all to pat
ourselves on the back just a little bit. Here was an
understanding of how difficult it is for solicitors
acting for parents in care cases, recognition of the
“extra miles” that solicitors go to for their clients,
the transport, the cups of coffee, the lunches and
the shoulders to cry on that solicitors in other areas
of work don’t provide. This session was particularly
pleasant for those who had heard Professor Masson’s
less flattering research findings in respect of solicitors
acting for children (I think undertaken using different
research methods) which she brought to the Durham
conference so many years ago.

The conference dinner and dance was again as much
good fun as ever and we were still able to be up
bright and early on Saturday morning for Dr Kate
Ward’s presentation on neglect. Certainly food for
thought. Frances Judd’s invaluable private law
update and Martha’s equally vital public law update

were split up by coffee and Professor Martin
Conway’s session on human memory, a salutary
reminder of the fallibility of the human mind and
the dangers inherent in relying on memory in
evidence which may inform decisions affecting
children’s lives.

Then home to put into practice all we have learned.
Thank you everyone for a fantastic conference,
especially Clifford Bellamy who had such a hard act
to follow on from Nick Crichton as conference chair.
But all is not lost! Not only has Clifford been
persuaded to chair this year’s conference in Bristol,
we have been fortunate enough to bag a brace of
extra special ALC loving judges and both Nick
Crichton and Clifford Bellamy will be taking part in
the Jersey child law conference (Children: Counting
the Cost) on 5th October 2012. Too good an
opportunity to miss, to get CPD points before the
end of the year ready for next year’s CPD from Bristol
in November.

ALC Conference 2012
Venue: Marriott Hotel

Location: Bristol

Time: 15–17 November 2012

CPD Points: 12 CPD hours

The title of this year's conference will be “Children's Rights – The Business of
Justice?”

To register your interest and receive the conference programme when it is
available, please email admin@alc.org.uk
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Interdisciplinary Alliance for Children

The Interdisciplinary Alliance for
Children (IAC)

Dr Julia Brophy
ALC Executive

The Interdisciplinary Alliance for Children began life
largely in response to concerns about major changes
proposed by the then Labour government regarding
media access to family court hearings – although
there were also mounting concerns about court
welfare services for children.

The government had conducted an extensive
consultation, and produced an initial response which
prioritised the welfare of children and proposed
other methods through which the public could be
informed about the work of family courts. Despite
this, the final proposals were significantly different,
and created widespread concern. The change of tack
resulted largely from a change of Justice Minister in
the Ministry of Justice, and despite evidence from
both children and young people and a wide range of
child and family welfare organisations.

A meeting of those concerned about media access
took place at Coram Chambers, followed by a first
open meeting held at the Family Law Bar Association
in the autumn of 2009, co-chaired by (the then) Lucy
Theis QC. Some 22 key organisations attended (see
the ALC website for signatories to early documents).
It was evident that there was a considerable degree
of concern, and also agreement regarding the need
to oppose government plans to amend the rules on
media access to family courts – plans that flew in the
face of the evidence that organisations had
submitted to government and despite direct
evidence from children and young people
themselves. The formation of the Interdisciplinary
Alliance for Children was the result.

Subsequently a Joint Position Statement (JPS) was
prepared and briefing papers sent to ministers and
senior civil servants followed by a series of meetings.
That work set a pattern for the Alliance. Its
immediate strength lay in bringing together sector
wide interests in family justice – child care lawyers,
children’s guardians, family court workers and NYAS
but also others with interests in the work of family
courts (although it may not be central to their

everyday practice). For example, the Alliance includes
paediatricians and child and family mental health
experts, and other children’s organisations with an
interest in socio-legal policy relevant to children who
go though family courts but also to other vulnerable
children in society.

While we were not successful in persuading
Government to rethink – yet again – the proposal to
amend the Rules to permit media attendance at
children hearings, we were successful in
demonstrating that any decision not to tell children
that a reporter may be in court was a breach of their
Article 12 rights under the United Nations
Convention on the Rights of the Child (UNCRC).1

This remains a central issue for all professionals who
interview children and young people in the course of
proceedings (and arguably one which is frequently
‘ducked’).

We were also successful in our work on and
evidence to the Justice Committee regarding Part 2
of (what was) the Children Schools and Families Bill
(relaxation of the rules on what may be published
from cases, and naming of experts), and the impact
on children – proposals made notwithstanding the
fact that they were simply unworkable.2 We also
achieved some success with regard to defending
s.41 (1) of the Children Act (see below).

The Alliance has grown; and, by mutual agreement
across member organisations, has become involved
in a range of issues central to the rights and welfare
of children and access to justice – indeed a
commitment to the UNCRC underscores our work.

1 See, Brophy J et al (2010) Media access to family
courts: views of children and young people. London: Office
of the Children’s Commissioner.
2 Government Response to Justice Committee’s Sixth
Report of Session 2010–12: Operation of the Family Courts,
Media and public access to the family courts (31:2011).
(http://www.justice.gov.uk/downloads/publications/
corporate-reports/MoJ/gov-response-operation-of-the-
family-courts.pdf )
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The strength of the Alliance is that it is
multidisciplinary, and its socio-legal focus brings
together those with responsibility for influencing
policy across a wide range of organisations
concerned with children. It is now a sector wide
coalition of expert organisations, involving
individuals working for and with children and young
people across the whole of the family justice system.
It is flexible in approach – some issues are more
relevant or central to specific organisations, and
some work has been done in sub groups that report
back to the Alliance as a whole. We have seen this
as a positive feature, assisting our developing
understanding of overlaps and distinctive areas of
work. Our aims are to ensure that:

• key information is shared and discussed across
the sector;

• contemporary issues and consultation etc are
raised and discussed at meetings;

• documents are then drafted and circulated for
comment and amendment; and

• We aim to elucidate key areas and principles
which all those concerned with children and
young people can support.

However, signing up to any final document remains
a matter for individual choice/organisational policy of
member groups and that is one of our strengths
– members have as much flexibility as they need –
and our work can influence the position and
evidence of other organisations.

From an exciting beginning, a dialogue was started
with key children’s organisations. This resulted in
some powerful evidence-based Joint Position
Statements (JPS) and written and oral evidence for
Government. The Alliance has also issued press
releases on a range of issues and policy proposals
over the last two years. We have been able to
combine evidence from research and best practice
from experts in the field of child law and child health
and welfare, and place this before Ministers.
Working in this powerfully co-operative way, we
have been able to address issues such as:

• Media access to family Courts and the
proposed rule changes in 2009

• Part 2 of the Children Schools and Families
Act Bill (proposals to relax the rules on
reporting restrictions and naming of experts)

• Cafcass and the quality of the service
provided for children and courts (producing a
JPS on the principles for the service and an
alternative model for the delivery of family
court welfare services, submitted to the FJR
and the Justice Committee)

• s.41 Children Act 1989 and the importance
of maintaining the independence of
guardians3

• A need to amend Key Performance Indicators
(KPIs) for Cafcass regarding substantive case
allocation and to include seeing children (see
below).

• The Family Justice Review – written evidence
to the committee covered a range of issues
about children cases and the work of courts
and the need to protect those areas of law
and practice that ‘work’ for children, and
specifically highlighting the relevance of the
UNCRC for their agenda4

• Justice Committee Enquiry into the Operation
of the Family Courts – written and oral
evidence setting out our concerns about the
delivery of court welfare services to children
and detailing an alternative model for
providing this service which would be more
cost effective and underscored by four key
principles of service delivery which put the
child at the centre

• The impact of the LASPO Bill on children and
Families – Briefing Papers (1-3) covering
access to justice for children, case studies on
the impact of the legal aid proposals and
amendments to the Bill.

In letters to and meetings with Cafcass, and most
recently in a letter to the Secretary of State for
Education, the Alliance expressed serious concerns
that Cafcass KPIs continue to use “allocation” as a
target in what is essentially a process of case
allocation rather than an audit of a direct service
delivery to children (and by implication, courts) (KPI 1
and 6, Public Law allocation, KPI 2 -Private Law). KPI
6 states that:

“Cafcass will allocate (on an on-going, not a duty
basis) all care cases by the CMC hearing
measured as 45 calendar days from application
date”

3 This position found support in the judgment of
President of the Family Division (A County Council v K &
Ors (By the Child's Guardian HT) [2011] EWHC 1672 (Fam)
in which he makes it clear ‘When a court appoints a
guardian in specified proceedings under s.41(1) of the Act
(Children Act 1989), it does not appoint Cafcass to the role:
it appoints ‘an officer of the Service or a Welsh family
proceedings officer’…[he continued] I yield to nobody in
my view that the guardians’ independence needs to be
cherished’.
4 See, for example, Brophy J (2011) Opportunity costs,
opportunities missed: Some initial thoughts on the interim
report of the Family Justice Review. Seen & Heard – Special
Edition on the Family Justice Review, Vol. 21(2)
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Forty five days is an unacceptably protracted period,
at the end of which there currently is no guarantee
that the child will be seen by their guardian.

The Alliance has also been a signatory to a range of
letters to government, along with other third sector
organisations, where it was felt that issues were of
mutual concern; and we have been able to agree a
joint letter, or offer support for letters written as
individual organisations. These included a letter to
the Secretary of State at the Department of
Communities and Local Government, regarding
widespread concerns about plans to reduce the
statutory duties of local authorities, without regard
for the important role they play in keeping children
safe and improving their life outcomes, particularly
for the most vulnerable, and enable accountability
through local democracy.

We also supported and endorsed the work of the
charity ECPAT UK (an organisation that works to
“End Child Prostitution, Child Pornography and the
Trafficking of Children for Sexual Purposes”). The
Alliance supported ECPAT’s call upon the
Government to introduce a system of guardianship
for child victims of trafficking in the UK. Trafficked
children require the support of an independent and
dedicated guardian over the long term, as someone
who would have parental responsibility to represent
these very vulnerable children’s best interests, and
ensure that they receive the educational, medical,
practical and legal support they need to help rebuild
their lives. The current arrangements for trafficked
children fall well short of this.

We attended meetings with the Association of
Independent Reviewing Officers during September
and October of 2011, to discuss proposals they had
for developing the role of the independent reviewing
officer (IRO) in care proceedings, following the
Family Justice Interim Report. Topics included the
workloads of IROs, our concerns about the position
and rights of children accommodated under s20,
and the numbers of children involved in care
proceedings that begin without a core assessment or
a care plan. We also looked at the relationships
between Children’s Guardians and IROs, the weight
attached to the child’s voice and the implications of
the UNCRC for the work of the IRO. We raised
concerns about the real and perceived independence
of IROs and the commitment of some Local
Authorities to their role. We supported the National
Association for Children’s Guardians, Family Court
Advisers and Independent Children’s Social Workers
(Nagalro) in joint work defining the existing statutory

boundaries of the IRO and the Child’s Guardian and
aiming to improve liaison between the Guardian and
the child’s IRO.

Parliamentarians acknowledge that the Alliance is a
powerful voice on behalf of children, producing
sound and highly persuasive evidence on policy and
practice, as the law and legal procedures come
under the spotlight. And one of the Alliance’s crucial
strengths is that, while our work focuses on the
rights of and access to justice for children, we cannot
be dismissed as simply ‘lawyers acting out of self
interest’, or, indeed as any other sort of self
interested lobbying group. The breadth and variation
of our constituent organisations protect us from that
accusation.

As evidenced above, the work of the Alliance has
been extensive over the last 2 years, especially with
regard to media access to courts and reporting of
family proceedings, defending s.41 of the Children
Act 1989, and with regard to the Legal Aid,
Sentencing and Punishment of Offenders (LASPO)
Bill. We continue to defend the independence of
individual guardians in decision making in cases, but
also that of Cafcass as an organisation – because
independence is a key principle underscoring the
duty and ability of Cafcass to hold local authorities
to account for their work with vulnerable families,
and a key issue in maintaining public confidence in
the service.

With regard to the LASPO bill, we produced three
Briefing Papers for Parliamentarians in both Houses
(see ‘Alliance’ – ALC website). Briefing Paper ‘3’
(case studies) has been especially successful in
bringing home to ‘lay’ (non-legal) audiences the
impact on children and parents if the proposals on
legal aid are not amended. We are currently working
on a response to the Home Office Consultation
Paper on definitions of Domestic Violence with the
aim of achieving a document which all Alliance
members can support.

An on-going and vital part of our work,
underpinning what we do, is the constant sharing of
information and ideas about policy issues and
innovative work in elucidating and maintaining the
voice and rights of children in the current climate.
That has been the basis of our achievements to date,
and will continue to be the fundamental foundation
of our work for children The Alliance meets about 6
times a year; it is now co-chaired by myself (Julia
Brophy) and Judith Timms (Nagalro) and is supported
and administered by Julia Higgins at the ALC office.
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Protecting Victims of Domestic
Violence:
A New Immigration Policy

A new policy will begin on 1 April
2012, to replace the current
Sojourner pilot.

This will help support victims of domestic violence
who came to the UK or were granted permission to
stay in the UK as the spouse or partner of a British
Citizen or someone settled in the UK, by providing
them with a means to access public funds whilst
they make a claim to stay permanently in the UK
under the Domestic Violence Immigration Rule.

The UK Border Agency can be notified of a need
to access public funds under this policy if:

• A person entered the UK or was given
permission to remain in the UK as a spouse, civil
partner, unmarried or same sex partner of a
British Citizen or someone present and settled in
the UK; and

• their relationship has broken down due to
domestic violence; and

• they do not have the means to access
accommodation or to support themself and
need financial help; and

• they are going to make a claim to stay
permanently in the UK under the Domestic
Violence Immigration Rule (Settlement DV)

Why do they need to contact the UK Border
Agency?
The UK Border Agency will need to be informed that
a change is required to the leave to allow the person
to apply to the Department of Work and Pensions
(DWP) for financial help while they make an
application to stay permanently in the UK under the
Domestic Violence Immigration Rule (Settlement DV).

If the UK Border Agency consider the person to be in
a position to apply for assistance they will be given 3
months limited leave to enable them to stay in the
UK with access to benefits.

This is NOT an application to stay permanently in the
UK under the Domestic Violence Immigration Rule

(Settlement DV). This will need to be applied for
separately.

If financial help is not required then a direct
application can be made to stay permanently in the
UK under the Domestic Violence Immigration Rule
(Settlement DV). Details are available on the UK
Border Agency website at: www.ukba.homeoffice.
gov.uk

Please note that notifications from migrants in
any other categories such as work, study,
refugees or visitors will not qualify.

If you think someone could be eligible for support
contact one of the organisations listed below, or
they can apply directly to the UK Border Agency.

How does the notification process work?
To notify the UK Border Agency they will need to
download the notification form Protecting Victims of
Domestic Violence. This can be found on the UK
Border Agency website at: www.ukba.homeoffice.
gov.uk

As many sections as possible should be completed
and as much information as possible provided, but
don’t worry if they do not have all the information
needed.

The completed form can be emailed to:

Domestic.Violence@homeoffice.gsi.gov.uk

Notifications sent by email will receive a confirmation
receipt from UK Border Agency within 1 working
day. Postal notifications will be accepted BUT they
will take longer to process. The address is included
on the notification.

When the UK Border Agency (UKBA) receives the
notification, they will decide whether the person is
eligible for this leave. If they are eligible, they will be
issued with a vignette confirming that they have
been given 3 months permission to stay in the UK.
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This will enable them to access emergency refuge
accommodation and to apply to the Department of
Work and Pensions (DWP) for financial help.

You can find out more about the Domestic Violence
Immigration Rule, and about help for Domestic
Violence victims from the UKBA website at:
www.ukba.homeoffice.gov.uk/sitecontent/
documents/residency/dv-victims-settlement.pdf

Brave New World:
implications for children of new
directions in family court proceedings

15 October 2012

Woburn House, Tavistock Square, London WC1

Topics will include the impact of the Family Justice Review.

For application forms and further details please contact Nagalro:
01372 818504 or nagalro@globalnet.co.uk

During the 3 months limited leave the person will
also need to make an application to stay
permanently in the UK under the Domestic Violence
Immigration Rule (Settlement DV).
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NYAS launch new website

NYAS launch new website
www.nyas.net

NYAS is a UK charity offering information,
advice, advocacy and legal representation
to children, young people and vulnerable
adults throughout England and Wales.
NYAS is the largest provider of children’s
independent advocacy services in England
and Wales and is also a Community Legal
Services provider.

NYAS website has acted as a portal through which
professionals working with children, young people
and vulnerable adults can find useful information
about issues relating to advocacy and as a means to
direct vulnerable children to the charity’s support
services delivered by text, email and telephone
helpline.

In 2011 NYAS conducted a comprehensive
communications review with input from staff,
volunteers, service users and a range of professionals
operating in the advocacy, legal and social work
arenas. A range of re-brand options were presented
to focus groups comprised of children, young
people and advocates and the findings fed into a
new holistic communications strategy. The outcome
of the consultation was to simplify the charity’s
name to NYAS and to include a full re-design of
all NYAS material and the website to make the
availability of support services such as the
telephone helpline, online chat, and email more
prominent/accessible. The new brand was
designed to function effectively across all NYAS
information material and promotional items to
appeal to diverse audiences such as vulnerable
children and young people, lawyers, social workers,
commissioning authorities and vulnerable older
people.

The new site offers significant improvements in ease
of navigation and accessibility. The logo has greater
impact, with simple yet vibrant block lettering and
the addition of a dynamic multi-coloured motif.
There is also the option to support the logo with a
bold and straightforward strapline underneath.
Differing aspects of the charity’s work in areas such
as advocacy, independent visiting, legal services and
training are more clearly differentiated whilst the
links between them are more evident. Images have
been used with sensitivity to create a more positive
and personal feel to the site whilst splashes of
reverse block colour ‘speech bubbles’ help to
showcase support services on offer and reinforce the
charity’s commitment to consultation at all levels.

“The re-brand of NYAS better represents the way in
which the charity works seamlessly across the
disciplines of advocacy, social work and the law to
give children, young people and vulnerable adults a
voice,“ says Christine Renouf, Chief Executive of
NYAS. “We recognised that professionals working in
the legal and social work arena have been referring
to the charity simply as NYAS for some time, and we
took the decision following consultation to build on
this high level of recognition by developing a bold
and bright new logo.”

The charity’s communications strategy also gives
greater regard to emerging technologies such as
social media. A concerted roll-out of the new brand
across all new media will follow the main launch of
the site to ensure that the charity’s purpose and
positioning remain consistent and considerate to the
sensitivities of offering assistance to vulnerable
people for whom communication can often be a
difficult and challenging process.

The NYAS website re-launch will be in April 2012.

Contact:
Trisha Knapman, PA to Chief Executive Officer
Main@nyas.net
www.nyas.net
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INTERDISCIPLINARY ALLIANCE FOR CHILDREN

Response to Cross-Government Definition of Domestic Violence

April 2012

The Interdisciplinary Alliance for Children brings together more than twenty medical,
legal and social work agencies and associations who have many years of experience
and expertise in working within the Family Justice System. The primary objective of
the Family Justice System is to protect the rights, interest and welfare of the many
thousands of children whose futures are decided in its courts each year and it is from
their perspective that the Alliance is responding to this welcome consultation on the
definition of domestic violence.

Option 1: The government’s definition of domestic violence remains the same.

1. Do you think the cross-government definition of domestic violence should
remain the same?

No - There is a great deal of confusion about differential legislative definitions of
domestic violence and also by different agencies both statutory and voluntary. This
confusion is replicated by confusion between child protection and Multi-agency risk
assessment conferences (MARAC) procedures, which in turn complicates access to
helping services as there are no clear systems of signposting particularly for young
people. It would therefore be helpful to have a single definition which is clearly
understood and which acts as an effective conduit to appropriate services.

A prime example of this is that the Legal Aid, Sentencing and Punishment of
Offenders (LASPO) Bill as originally drafted, proposed a definition of domestic
violence which was excessively narrow and inconsistent with other legislation. The
Alliance remains deeply concerned that under the Bill as it currently stands, the
proposed definition of domestic violence remains unclear.

In Schedule 1 Part 1 paragraph 9, it is unclear how the definitions of ‘abuse’ and
‘domestic violence’ inter-relate and are intended to operate. To a large extent the
substantive definition of harm encompassed by each definition is identical, whilst the
group subjected to the harm of abuse or violence is defined significantly differently in
each situation.

The words ‘threatening behaviour, violence or abuse (whether psychological,
physical, sexual, financial or emotional)’ are common to both the definition of abuse
and that of domestic violence. The definitions are, in part, circular and self-
referencing - i.e. 'abuse means violence'; ‘violence means abuse'.

The critical differences in the two definitions are:-

-the ‘abuse’ definition extends to acts of neglect, maltreatment, exploitation or acts of
omission while the definition of ‘violence’ does not.
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The definition of abuse in Para. 9 is only applicable to ‘adults who are or have been
intimate partners or family members,’ whereas the definition of domestic violence
comprises any ‘individuals who are associated with each other’ i.e. a significantly
wider group.

There is no explanation as to why there are such specific distinctions between
classes of persons subjected to abuse or to violence, when both groups, by the
current draft definitions, may be subjected to exactly the same forms of harm and
their consequences.

Much greater consistency and coherence is needed to the internal logic of the draft
definitions without which the Bill only provides a recipe for misunderstanding,
potential exclusion from its protections and punishments. This is likely to lead to
unnecessary and costly litigation and use of court time in attempting to ascertain the
true intention of the Bill.

Without a clear explanation of the intention and rationale behind these two definitions
the present confused construction would appear to go against parliamentary bill
drafting principles and guidance.

2. Do you think the current definition of domestic violence is properly applied
by government departments, Local Government, and frontline
practitioners?

Before the definition can be applied it must be clearly understood by all of the above
and this is currently not the case. What is needed is an improved understanding of
the highly confusing differential approaches to domestic violence and the ways in
which it impacts not only on the primary victims, but also their children for whom
services are regrettably sparse. To understand how this can be improved, it is also
necessary to look at the fragmented nature of the judicial and other systems that
victims of domestic violence have to negotiate. The difficulties caused by lack of co-
ordination between the different courts reflect some of the contradictions in the
current system.

Evidence on the Operation of the Family Courts given to the Family Justice Select
Committee by Women’s Aid highlighted the ‘dangerous separation between the
proceedings of three separate court systems: child protection cases under public law
where the focus is on the child, and the mother is encouraged – or even forced - to
leave her partner to protect her children from the consequences of living with
domestic violence; the criminal court ,where the perpetrator is charged and may be
convicted of assault, harassment or other abuse; and the family court system where
the same abuser is seen as a ‘good enough father ‘to be given contact’ (House of
Commons Justice Committee, Operation of the Family Courts. Sixth Report of
session 2010/12.para 54)

The Alliance is particularly concerned about the situation in private law proceedings
and the interface between mediation, domestic violence and the risk assessment
and safeguarding procedures carried out by both CAFCASS and local authority child
protection teams. Unlike other jurisdictions, England and Wales has a historically
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dichotomised approach to public and private law proceedings and this has meant
that the impact of domestic violence and the links with child protection have been
slow to be identified, understood and acted upon.

An inspection of ‘Private law Front Line Practice in CAFCASS’, published in August
2006, highlighted the ‘vulnerability of those children who are the subject of .s7
Children Act 1989 welfare reports and emphasised the fact that ‘some children are
vulnerable due to a history of abuse and neglect, witnessing domestic abuse, family
breakdown and other factors such as young age’ (HMICA 2006).

Earlier evidence from local family court reporting services suggested that ‘violence
between parents is present in almost 50% of cases in which a s.7 divorce court
welfare report is ordered (Association of Chief Probation Officers.1999)

In recognition of these concerns, s120 Adoption and Children Act 2002 implemented
in October 2007, amended the meaning of harm in the Children Act 1989 to include
‘impairment suffered from seeing or hearing the ill treatment of another’. Under the
same piece of legislation, CAFCASS was given significant new statutory duties in
relation to the monitoring of contact and the assessment of risk to the children
concerned. The changes were welcomed as making explicit the responsibilities of
the court and acknowledging the central relationship between domestic violence and
child protection.

‘At least 750.000 children a year witness domestic violence. Nearly three quarters of
children on the ‘at risk; register live in households where domestic violence occurs’
(Dept. of Health 2002)

The Justice Committee reporting on the operation of the Family Courts in July 2011
was given evidence that ’a large number of private law cases that currently reach
court involve families with multiple problems. A high percentage of cases involve
domestic violence or other child protection concerns. Care must be taken that any
measures to divert cases from court only seek to do so where that is in the best
interests of the child. This will be more complex than simply screening for domestic
violence’ (Justice Committee op cit. Conclusions and Recommendations. para 14).

In this context the committee raised concerns about the training of mediators and the
implications of the Government’s current emphasis on diverting private law cases
away from court proceedings through a much greater use of mediation services. The
shift means mediators now have much greater responsibility to identify risk to the
children involved, as well as for adult dispute resolution. This does not always sit
easily with their traditional role of mediators or with their existing qualifications and
experience. The much restricted access to legal aid in all private law cases will
inevitably mean a that higher proportion of cases involving domestic violence, and
particularly cases of coercive control, if they remains excluded from the definition,
will come to mediators for a compulsory Mediation Information and Assessment
Session (MIAMS). Given that much domestic violence is hidden, the onus will be on
mediators to pick up on covert cases of domestic violence and also to have regard to
the welfare and safety of any children of the family. Practice is evolving fast as a
result of the Family Justice Review recommendations and currently there is a lack of
clear guidance on a complex and fast developing area of mediation practice.
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The present Children, Young People and Family Mediation Policy and Practice
Guidelines for direct consultation with children, used by the majority of mediation
providers make no specific mention on domestic violence and its implications for
direct consultation with children. These guidelines are currently being reviewed by
the Family Justice Committee, and it would be timely and helpful if there could be a
clear steer on definitions of domestic violence and the interface with child protection
procedures. The Justice Select Committee published its sixth report of the session
2010/12 in July 2011 and noted that Practice Direction 3a-Pre-Action Protocol for
Mediation came into effect on 6 April 2011 and used a definition of domestic
violence similar to that in the legal aid Green Paper. In its response to the
consultation, the Government adopted a broader definition that encompassed
safeguarding concerns. The Justice Committee therefore recommended that the
practice direction should be changed accordingly. This is just one example of the
discrepancies that exist in current definitions and the confusions that can have
dangerous and even life threatening implications for victims-the great majority of
whom are women - and their children.

For each option below indicate if you think the sector/ organisation properly
applies the definition of domestic violence.

Yes, apply the
definition properly

No, do not apply
the definition
properly

Don’t know

Government
Departments

NO

Local
Government

NO

Front line
practitioners

NO

Please add any comments to support your view:
For the reasons outlined above.

3. Do you think the current definition is understood by victims, perpetrators and
front line practitioners?

Yes, understood No, not
understood

Don’t know

Victims NO
Perpetrators NO
Front line
practitioners

NO

Government
Departments

NO

General Public NO
Local
Government

NO
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Option 2: The definition of domestic violence is amended to include coercive
control.

1. Do you think that coercive control should be included in the definition of
domestic violence?

Yes, emphatically. The question is not whether it should be included, as arguably
any domestic violence is coercive control. However, crucially coercive control
encompasses a pattern of controlling behaviour which limits the victim’s freedom of
movement, association and autonomy over a protracted period of time, while
domestic violence is more usually, if erroneously, described as an isolated incident.
Traditionally, its impact has been greatly underestimated, particularly on the children
of its victims. Some 70% of victims accessing IDVA services have children (Howarth
et al 2009) and I in 4 (27% of victims accessing IDVA services who have children,
report that they are fearful of their children being harmed (Howarth et al 2009).
Children who grow up in the presence of domestic violence and in an atmosphere of
coercive control may suffer long-term effects as a result of the chronic anxiety it
engenders.

Existing definitions of domestic violence include any incident of threatening
behaviour, violence or abuse (psychological, physical, sexual, financial or emotional)
between adults who are, or have been, intimate partners or family members, in
practice. Although coercive control could be included under the general heading of
psychological abuse, in practice such cases are very rare. This is a matter for
significant concern, as coercive control is the single biggest predictor of domestic
violence homicide and, as such, it should have a much greater emphasis in the
formulation of law, practice and policy.

2. Do you think extending the definition would be helpful to victims as well as
front line practitioners?

Yes it would. Currently both central and local Government agencies very often
require proof that domestic violence has taken place. Because of the difficulties of
demonstrating coercive control, domestic violence has typically been defined as a
one off incident of physical assault rather than a consistent pattern of behaviour.
Research and practice indicate that for victims ‘being isolated and controlled could
be even more devastating than being beaten, in part because these tactics
undermined their capacity for independent decision making and inhibited effective
resistance or escape.’ (Stark 2007).

Option 3: The government’s definition of domestic violence is extended to 16-
17 year olds and Option 4 – The government’s definition of Domestic Violence
is extended to all those under 18.

1. Do you think the government’s definition of domestic violence should be
extended to include 16-17 year olds?

It is clearly legally inconsistent that 16 years old can marry and enter into civil
partnerships and yet the definition of domestic violence does not include them until
they are 18. The logical implication of the current cut off is that no one under 18
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experiences domestic violence, and this is clearly incorrect. There is very clear
evidence from the research and practice to indicate that a shockingly high
percentage of 16-17 year olds experience domestic violence. Almost 30% of women
and 17% of men in England and Wales have experienced domestic abuse since the
age of 16. (Chaplin, Flatly, Smith 2009).

The Alliance would, therefore, support the extension of the definition to include 16-17
year olds, but with the important caveat that any such change of definition would be
supported by a national protocol and accompanying guidance that acknowledges the
overlapping interface between domestic violence and abuse and child protection.

We would be very concerned if, as a consequence of this consultation, an extended
definition meant that 16 and 17 years lost any of their statutory entitlement as
children in need, as defined by the Children Act 1989 or to child protection or other
services. It would also be necessary to produce new guidance which acknowledged
that young people aged 16 and 17 may be the subject of a child protection
conference as well as needing to access MARAC services

2. Should the government’s definition of domestic violence be extended to
include all those under 18?

The question of the definition represents only the tip of the iceberg in terms of what
needs to be done to reorganise and review existing services for an age group who
are generally poorly served and have a paucity of support service s available to them
when in a relationship involving domestic violence. Issues of child protection and
domestic violence are inextricably linked for this age group and yet the structural and
organisational response is fragmented in a way that is often confusing and
inaccessible to the young people concerned.
Research based on approximately 1,400 young people in 8 secondary schools
showed that 72% of the girls and 51% of the boys reported some sort of emotional
partner violence. (Barter et al 2009) NSPCC research evidence showed that 72% of
girls and 51 % of boys experience some form of emotional violence from intimate
partners although it is important to note that these figures include behaviours that
may only have occurred once and may not necessarily be viewed as constituting a
problem. ChildLine’s analysis of 10,500 calls from child callers revealed a theme of
partner abuse, with callers as young as 12 reporting both physical and sexual abuse.
Research shows that there is a normalisation process that begins very early, and
means that young victims do not identify what they are suffering as unacceptable
abuse. This is particularly the case with teenage girls in residential care who have a
particular vulnerability.

It is right that the Government should put down some very clear markers that are
clearly understood by young people themselves, many of whom currently accept that
violence is a normal part of their everyday life and assume, sadly, that it is something
which has to be tolerated. The principles of the United Nations Convention on the
rights of the Child (UNCRC) have a direct relevance. Articles 12-the right to
information to be consulted and express a view, Article 13-freedom of expression,
Article 14-freedom of thought conscience and religion, Article 14 freedom of
association and Article 16 protection of privacy as well as Article 19- Protection from
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abuse and neglect, may all be breached by the behaviours associated with domestic
violence.

It is, therefore, imperative that the government gives a very clear signal that any form
of domestic violence, intimidation or coercive control is unacceptable, whatever the
age of the victims or the perpetrators. However, on balance, we would counsel
caution in changing the definition to include under 18s before a wider cross-
departmental discussion has taken place on the appropriate child centred response
to the endemic problems of the abuse witnessed or experienced by children and
young people within their families and within their own intimate relationships. For
example, the consultation does not propose a lower age limit although clearly this is
an issue. Realistically, it is not appropriate to talk about domestic violence between
five year olds thus begging the question: at what age a child could/ should be
considered as either a victim or a perpetrator. Given that the age of criminal
responsibility is 10, how does that fit within the current consultation?

There would also be important implications in relation to the maintenance of existing
entitlements and continued access to child protection and other services. The
problem lies in formulating policy which is sufficiently clear and joined up to ensure
that it doesn’t risk creating new areas of confusion and mixed messages by
subsuming complex aspects of child protection within adult definitions of domestic
violence and abuse.

Extending the definition to cover all under-18s could also be counterproductive if the
difficulties and contradictions in addressing problems of domestic violence and
abuse - which are both widespread and underreported in the under 18s - should
prove a deterrent to taking forward policy and practice in an increasingly complex
area of child care law and practice. It is in that context, that we welcome the current
consultation as an opportunity for the government to consider the compelling weight
of evidence in relation to the domestic violence and abuse suffered by children and
young people. The Alliance hope that this work by government will pave the way to
a further child-centred, joint consultation between the Home Office and the DfE
which will deal specifically with the relationship between child protection and
domestic violence and abuse.

3. If the definition were to be widened, what would the likely impact be on
services?

Services cannot develop and ‘join up’ effectively in the absence of clarity of definition
and guidance. Changing the definition to include coercive control and those aged
16/17 will not achieve the desired outcome in the absence of a simultaneous, co-
ordinated, cross-departmental strategy supported by clear guidance for both the
statutory and voluntary sector.

Given that the statutory child protection services are under unremitting pressure,
great care must be taken to ensure that the responsibility for supporting a very
vulnerable group of young people, the great majority of whom are girls, should not
simply be shifted from the statutory to the voluntary sector, with the result that under
18s end up with less rather than more support. We are concerned that currently a
referral to MARAC would have negative implications for the victims’ right to continue
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to be treated as a child in need or at risk. Too often, there is an assumption that the
involvement of MARAC means that both mother and children are protected and this
can result in a misleading sense of false security. In practice, cases are not one
dimensional, and may fall into more than one category. The relationship may be one
of child sexual exploitation rather than domestic violence, for example. We also have
concerns about the knock on effects of potentially criminalising more young people
as perpetrators of domestic violence in what may be very complex situations.

These are all matters would need to be addressed through more detailed discussion
and consideration with a view to developing clear guidance for Government
departments, local authorities and all service providers as well as, most importantly
to the young service users themselves.

4. How can services for those under 18 works together to better provide for
victims with multiple issues?

The provision of schools-based programmes of education and information about
what is acceptable inter-partner behaviour, together with clear signposting to national
and local services, could enable the young people concerned to reverse the
damaging imbalance of power that has trapped them into a cycle of powerlessness
and which, in turn, has turned them into victims. It would help them to take control of
a situation and become active agents in their own lives. In particular, discussion
about coercive control in all its manifestations would be helpful in combating the very
worrying process through which violence and abuse are normalised for unacceptably
high numbers of children and young people.

The production of clear interdepartmental and interdisciplinary guidance charting
the interface between domestic violence and child protection agencies, procedures
and policies could be effective in better providing for victims with multiple issues.
Clarification is needed to ensure that domestic violence and child protection
procedures and services are not mutually exclusive but complementary. The
interface between MARAC and Child Protection procedures is a prime example.

Any application for disclosure of highly sensitive and confidential information from
MARAC must be made under the Family Proceedings Rules (r.21.2). There is a
tension between the need for confidentiality in order to protect the safety of the
person to be protected and the need to disclose evidence relevant to the
establishment of significant harm. This may be particularly relevant when the abuse
relates to honour based violence and forced marriages. The ownership of the
MARAC information is an issue, as MARAC is not a legal entity, but a collection of
individual agencies acting in the best interest of the child or the person to be
protected. An additional complication is that the person to be protected may be
under 18 and also have a child.

5. Please state any ideas or suggests that you might have for delivering
savings or other benefits in relation to the four options outlined in this
consultation.

Services that are not strategically co-ordinated and targeted can be both ineffective
and wasteful of resources; there may be duplication in some areas and lack of
service provision in others. There is currently no overarching cross-departmental
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policy that acknowledges the realities of the problems on the ground. Inevitably, this
has constituted a barrier to service development and has led to a fragmented pattern
of service provision.

Educational policies are central to providing the information and early signposting of
services and are vital as a prerequisite to prevention and early intervention, which is
an essential component in delivering cross government savings in health, legal,
criminal justice and social services.

ALC (Association of Lawyers for Children)
FLBA (Family Law Bar Association)
NAGALRO (Professional Association for Family Court Advisors and Independent

Social Work Practitioners)
NYAS (National Youth Advocacy Service)
BAAF (British Association for Adoption and Fostering)
Adoption UK
GOSH (Great Ormond Street Hospital)
OCC (Office of the Children’s Commissioner)
Women’s Aid
The Coram Children’s Legal Centre
Voice

9 April 2012
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Dr Roger Morgan OBE
Children’s Rights Director for England

The Children’s Care Monitor report for 2011 has
recently been published and is available from
www.rights4me.org. This is an annual survey
assessment of children’s views of the state of
social care in England, including being in care,
receiving social care services, or living in
boarding schools, residential special schools, or
residential further education colleges.

The Children’s Care Monitor is the major national
assessment of care and welfare by children, and is
used by government and local authorities to inform
policy. The 2011 Monitor involved 1,895 children
and young people, of whom 1,333 were in care or
looked after by local authorities. Welcoming the
Monitor report, Tim Loughton, Children’s Minister,
said “This is a welcome report and it is right that
children’s voices are at the heart of the care system.
I am concerned that children in care too often face
multiple placement moves, leading to instability and
upheaval. We must do better and this Government is
committed to overhauling the care and adoption
system to improve life chances for these vulnerable
children and young people. Protecting them and
making sure they get the start in life they deserve
must be a top priority for all local authorities but we
know there is still too much inconsistency and
variation. We want to see radical improvements to
ensure that children in care are placed more quickly
with a suitable carer, adoptions are considered for
those children where it’s appropriate, and all children
who leave care to start adult life have access to
on-going support, high quality accommodation,
health care , and pastoral support. It is a false
economy for local authorities not to make children in
care a priority and invest in services for these
vulnerable members of our society.”

The 2011 Monitor found that 88% of children in
care rated their overall care as good or very good.
But there were some concerning messages,
consistent with previous years, about children’s
involvement in life decisions and care planning. Only
57% of children thought that their opinions made a
difference to decisions about their lives and 69%
said that they were usually or often fully informed by
adults about changes happening in their lives. From
the children’s perspective there is still room for
improvement in care planning – still only 68% knew
they had a care plan, and 81% thought their care
plan was being fully kept to. There is still a great deal
of separation of siblings in care; 73% of those with
one or more sibling also in care were separated from
them in different placements.

This year, it is concerning that 29% of care leavers in
the Monitor survey were not in employment,
education or training, although 85% reported
getting casework help. 64% rated the support from
their local authorities as good or very good.

For the first time this year detailed questions were
asked about the last placement change for children
in care or looked after. It is very concerning that
57% reported that there was no choice of more
than one placement, only 58% had visited their new
placement before moving in, and 43% reported
having less than a week’s notice of their last change
of placement. 23% reported being told of their last
placement move on the day they moved.

Levels of reported bullying were highest in
residential special schools – but pupils in those
schools also reported the highest levels of staff
support in trying to counter bullying.
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Hershman & McFarlane
Children Act Handbook 2011/12

ISBN 978-1-84661-285-5

The Hershman & Macfarlane Children Act Handbook 2011/12 continues to be a ‘must have’ book for all
children lawyers, and this volume is as excellent as ever. The handbook contains consolidated and fully
amended texts of the Children Act 1989, relevant provisions of the Family Procedure Rules 2010 along with
key Practice Directions and President’s Guidance.

It is an easy to use key resource containing essential core material for family lawyers and, as a relatively small
single volume continues to be portable enabling practitioners to have these key materials available to them at
Court.

Gore, S. (2011)
The Children Act 1989: Local Authority Support for Children and Families
Family Law

267 pages Paperback ISBN 978-1-84661-248-0 (paperback) £60.00

This text deals with all the things that the readership will be acquainted with (as seasoned care law
practitioners) but possibly do not possess a detailed working knowledge of. It deals largely with s.17
provisions: support for children in need but in fact has a broader remit as the author also covers leaving care,
young people in the criminal justice system, secure accommodation and age assessments. The book therefore
takes a broad spectrum of topics which quite properly fall into the wider category of support for children and
families. These are the very aspects which often crop up in a typical care case (if that exists) but which are not
necessarily dealt with in great detail because of course, the routes to challenging local authority practice from
most of these areas lies in judicial review or the complaints/representations procedures.

Chapter 1 covers the legal landscape of s.17 and children in need: very much an introduction but also a useful
reminder of the concepts of discretionary services, charging for services and the broad duties and services.
Chapter 2 deals with assessment. This section is very slight but perhaps because assessment of children in
need follows the general assessment principles from the Framework Assessment guidance with which children
lawyers are already familiar. For any follow up edition, a useful addition to this chapter would be some
consideration of the common pitfalls in assessment to provide readers with an idea of what can, or does, go
wrong in the assessment processes which mandate consideration of possible challenges. Chapter 2 includes
extracts from case law and guidance which will assist with drafting representations regarding assessments.
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I was pleased to see that age assessments as an area of law has a chapter of its own. The subject is very
specialist and quite distinct from queries as to a child’s age which may arise from time to time in care
proceedings. Stand alone age disputes are dealt with by judicial review. As a relatively new strand of litigation,
there have been a successive number of reported decisions from the High Court and above in relation to age
disputes. This chapter talks the reader through the area and serves as a good introduction to this complex area
of law. Much may change if these claims are routinely transferred to the Upper Tribunal from the High Court
for determination. What could be included in a second edition is a section on how to prepare an age
assessment challenge.

The book contained detailed chapters on leaving care, s.20 accommodation, looked after children and secure
accommodation orders. These are instructive chapters and Gore takes the reader carefully though the current
state of law within each of those areas. In order to aid understanding there is sufficient reference to the
development of case law especially regarding s.20 accommodation which has been the subject of much
litigation in recent years. Gore has managed to distil the complexity of the s.20 reported cases in an easy to
follow manner which is commendable.

The book ends with appendices which contain relevant statutory provisions including the most recent
regulations on care planning, placement and case review which are important to be familiar with.

Gore mentions in the Preface that local authority support is a rapidly growing area of law. That is true and
results in the High Court judiciary constantly having to interpret aspects from Part III of the Act in judicial
review claims. My only request is that any second edition of this work should include more practice points for
care practitioners, namely those aspects which should ring alarm bells, the common difficulties and the
hallmarks of problematic areas. This would enable lawyers to know when they need to think further into any
aspect of local authority support or else to consider judicial review challenges.

Noel Arnold
Philcox Gray & Co

BLACKFORDS LLP

Successful Legal 500 firm based in Woking, Surrey seeks NQ – 2 year

qualified solicitor to undertake a mix of public and private Children Act

work. Own advocacy an advantage. Please email your CV to Trevor Francis

trevor.francis@blackfords.com or call Penelope Moult on 01483 723331

for an informal discussion.
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Outstanding Newcomer in the
Field of Child Law

ALC Award 2012

Now in its eighth year, the ALC’s Outstanding Newcomer in the Field of Child Law
Award in memory of David Hershman QC is looking for its 2012 winner. The aim of the
award is to recognise the contributions of newcomers to the field of child law and to
encourage them to continue to play an active role in shaping the future. Previous
nominations included university students, barristers and solicitors.

If you know someone whom you think is an exceptional newcomer to the field of child law
then please nominate them now. Maybe they have demonstrated an ability for supporting
clients, have researched points of law, have helped with training, developed new ideas and
initiatives or represented parties in a particularly noteworthy case.

Mrs Justice Parker, who will deliver the lecture, will present the winner with the award at the
Hershman/Levy Memorial Lecture on Thursday 28 June at St Philips Chambers Birmingham.

Eligibility:

• Nominees must be solicitors, barristers, trainees, pupils or students
• Nominees must have been working in the field of child law for 5 years or less.
• The proposer must feel that the nominee has made a contribution to good

practice, facilitating children’s voices or the development of the field of child law.

How to nominate someone:

• Entries must be in the form of 250 – 1000 words identifying relevant achievements
and/or characteristics.

• Nominations must make it clear that the nominee has been working in the field
of child law for 5 years of less.

• Nominations must include full contact details for both the nominee and their
proposer.

• Entries must be received by close of business on Friday 14 June 2012
• Please send entries via email to admin@alc.org.uk

For further details or if you have any queries please do not hesitate to contact
Julia Higgins, ALC Administrator on 0208 224 7071 or by email admin@alc.org.uk
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The annual Hershman/Levy Memorial Lecture will be held this
year at St Philips Chambers, Birmingham on Thursday 28 June.
Mrs Justice Parker has kindly agreed to deliver the lecture which will
start promptly at 6.00pm. There will be drinks and canapes afterwards
and the event will be accredited with 2 CPD hours.

Presentation of the Outstanding Newcomer in the Field of
Children Law award will be made during the event. If you know
someone whom you think is an exceptional newcomer to the field
of children law then please nominate them now. Maybe they have
demonstrated an ability for supporting clients, have researched points
of law, have helped with training, developed new ideas and initiatives
or represented parties in a particularly noteworthy case.

THE HERSHMAN/LEVY
MEMORIAL LECTURE 2012

IN MEMORY OF DAVID HERSHMAN QC AND ALLAN LEVY QC

Venue: St Philips Chambers Location: Birmingham
Time: Thursday 28 June

CPD Points: 2 CPD points

To register your interest and receive the conference programme
when it is available, please email admin@alc.org.uk
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